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Determining Whether Payee’s Name on Check Is 
Fictitious 

Where bank officer, signing the checks of trust depart- 
ment, was not expected to investigate transactions out of which 
they arose, but acted on assurances of persons authorized to 
give them, the intent, which determines whether payees’ names 
on such checks are fictitious, is not such signer’s but that of 
officers authorized to write checks. Consequently the latter 
officer, not intending that person to whom he made checks pay- 
able should have any interest therein, was “person making it 
so payable” within statute declaring instrument payable to 
bearer when payable to fictitious person with knowledge of 
person making it so payable. 

A bank with which such checks are deposited incurs no lia- 
bility on its guarantee of prior indorsements on the checks. 
Security-First National Bank of Los Angeles v. Bank of 
America National Trust & Savings Ass’n, District Court of 
Appeal, California, 129 Pac. Rep. (2d) 424. 

In this case one Ellis, employee of plaintiff bank, in charge 
of its accounting division, made out several false and fictitious 
checks to the order of L. W. Bobbitt, purporting to be pay- 
ments due from trusts held by the plaintiff bank. The checks 
were presented by Ellis to one Hadley, an assistant trust officer 
of the plaintiff bank, who was authorized and designated as a 
signing officer. Hadley’s sole function was to sign checks and 
other papers and documents coming from the trust department. 
In the course of a day, Hadley would sign from 800 to 1500 of 
these papers and had no time to investigate the various trans- 
actions out of which they arose, and he was not expected to do 
__ NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §§584, 587. 
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so, but acted on the assurances of other employees authorized 
to issue or draw papers for his signature. 

When Hadley’s signature on a check was required, the 
check, fully made out, was presented to him, together with a 
‘debit ticket” which showed the name of the payee, the purpose 
for which the check was drawn, its amount and the number of 
the trust involved. At the bottom of it were also separate 
spaces headed respectively by the words “Prepared by,” 
‘Authorized by,” “Signed by,” and Funds O. Kk.” When a 
check and one of these tickets was presented to Hadley his 
custom was to look first to see if one of the authorized persons, 
of whom he had a list, had signed under “Authorized by,” and 
then to see if the “Funds O. K.” was initialed by a person 
having authority to so initial it. He then examined the amount 
on the ticket and checked this figure with amount on the check, 
initialed the ticket under “Signed by” and signed the check. 
Hadley had no recollection of the checks in question, but Ellis 
testified that he presented them to Hadley and that in signing 
them Hadley followed the custom as above stated. Ellis was 
authorized to sign debit tickets and Ellis personally wrote the 
checks in question and the debit tickets for them, initialed the 
debit tickets and presented the checks to Hadley. 

Ellis obtained possession of checks after they were signed, in- 
dorsed the name of L. W. Bobbitt upon them and deposited 
them, in an account he had opened with the defendant bank at 
one of its branches, in the name of Bobbitt. Ellis then drew 
the money out of defendant bank, on checks to which he signed 
Bobbitt’s name, and used it himself. In his dealings with de- 
fendant bank Ellis did not pose as Bobbitt, but as his agent, 
making all the signatures except the first indorsement before 
presenting them to the bank. A person by the name of L. W. 
Bobbitt was in existence and known to Ellis, but he did not live 
in California. Bobbitt had nothing to do with the acts of Ellis, 
knew nothing of them, had no interest in the checks, was not 
intended by Ellis to have either the checks or the money pro- 
cured from them and did not receive either checks or money 
from Ellis. Defendant bank alleged on these facts, that the 
checks in question were payable to bearer and as such could be 
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negotiated by mere delivery, no indorsement being necessary 
for that purpose. Defendant bank contended that in such case 
it would not incur any liability on its guaranty of indorsements. 

It was held that the instruments were payable to bearer 
since they were payable to the order of a fictitious payee. 
Hadley, in signing the plaintiff’s trust department checks, was 
not expected to investigate the transaction out of which they 
arose, but acted on the assurances of Ellis who was authorized 
to issue them. Therefore the intent which determined whether 
Bobbit’s name as payee on the check was fictitious was not 
Hadley’s but Ellis’ who was authorized to write them. Inas- 
much as Ellis did not intend that Bobbitt as payee should have 
any interest in the check, he, Ellis, was the person making it so 
payable within statute declaring instrument payable to bearer 
when it is payable to fictitious payee with knowledge of the 
person making it so payable. Hadley merely signed in blank 
as an automaton without intent as to identity of payee. Thus 
the controlling intent to determine whether the payee was ficti- 
tious was that of Ellis, who within the scope of his authority 


fixed the payee’s name on the checks. In holding that the in- 
struments were bearer paper and that defendant bank was not 
liable on its guaranty of prior indorsements of the checks, the 
court said: 


It is defendant’s contention that under the circumstances above 
stated, the checks in question were payable to bearer, within the intent 
of section 3090 of the Civil Code. If this be so the checks could be 
negotiated by mere delivery, no indorsement being necessary for that 
purpose. Civ. Code § 3111. Defendant’s further contention that in 
such case defendant would incur no liability on its guarantee of indorse- 
ments appears to be conceded, and is correct. Union B. & T. Co. v. 
Sccurity-First Nat. Bk., 1937, 8 Cal. 2d 303, 310, 65 P. 2d 355. 

Section 3090 of the Civil Code, so far as material here, reads as 
follows: “The instrument is payable to bearer — ... (3) When it is 
payable to the order of a fictitious or nonexisting person and such fact 
was known to the person making is so payable. . . .” There is no doubt 
that, if Ellis’ knowledge and intent are regarded as determinative, all 
the checks in question were payable to the order of a fictitious person, 
and this, also, plaintiff concedes. While there was no such person as 
Bobbitt, Ellis did not intend that he should have any interest in the 
checks and he had in fact no rights in them. This is sufficient to make 
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him a fictitious payee, if Ellis was the person making the checks so pay- 
able, within the meaning of section 3090. Union B. T. Co. v. Security- 
First Nat. Bk., supra, 1937, 8 Cal. 2d 308, 307, 65 P. 2d 355. Of 
course the character of the payee in this respect was known to Ellis, 
but it was not known to Hadley, who believed all checks signed by him 
to be regular and genuine in all respects and had no information to the 
contrary, nor was it known to any person connected with plaintiff, 
other than Ellis. The question for decision on section 3090 therefore 
resolves itself into these two questions: Was Ellis the person making 
these checks “so payable,” or if not, was his knowledge on the subject 
chargeable to plaintiff? 

It is now settled that “the person making it so payable,” within 
the meaning of section 3090 above quoted, is not always or necessarily 
the nominal maker of a check or other negotiable instrument. Union 
B. & T. Co. v. Security-First Nat. Bk., supra, 1937, 8 Cal. 2d 303, 308, 
65 P. 2d 355; Goodyear Tire, etc., Co. v. Wells Fargo Bank, 1934, 1 
Cal. App. 2d 694, 702, 37 P. 2d 483; Rancho San Carlos vy. Bank of 
Italy, 1932, 123 Cal. App. 291, 295, 11 P. 2d 424. In Union B. &T. 
Co. v. Security-First Nat. Bk., supra, the checks in question were 
cashier’s checks of the plaintiff, issued at the request of an agent of one 
of plaintiff’s depositors, made payable to persons named by him and 
delivered to him. He forged the payees’ indorsements and obtained the 
money on the checks. It was held that regarding the payees named in 
the checks the plaintiff had no intent save that of following the agent’s 
instructions and that since his intent was that fictitious payees be 
named, the checks were payable to bearer and plaintiff was not liable 
to the depositor for paying on forged indorsements, nor was defendant, 
the collecting bank, liable to plaintiff on its guaranty of indorsements. 
The faithless agent was named Williams and the court said on this 
point: “The intended fictitious payee was the creature of Williams’ 
mind, and, while the appellant, Union Bank, was the nominal maker of 
the cashier’s checks, still Williams was the person who actually drew 
the bill and was the person making the cashier’s checks payable to a 
fictitious payee; and, since he acted within the scope of his authority, 
his act, intent, and knowledge, although adverse to and a fraud upon 
his principal, are nevertheless binding upon the latter.” 8 Cal. 2d 309, 
65 P. 2d 358. 

In Union B. & T. Co. v. Security-First Nat. Bk., supra, the court 
cited with approval Rancho San Carlos v. Bank of Italy, supra, and 
Goodyear Tire, etc., Co. v. Wells Fargo Bank, supra. In the Rancho 
San Carlos case the plaintiff delivered to an employee named Harris, 
who had no authority to sign its checks, several duly signed checks on 
defendant bank which were blank as to payees’ names and amounts. 
This was done, according to custom, to enable Harris to pay plain- 
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tiff’s bills. Harris filled out one of these checks for $10,000, naming as 
payee a real person who had no interest in it and was not intended by 
Harris to receive it, forged this payee’s name and contrived to get the 
money. It was held that plaintiff, by delivering the blank checks to 
Harris, gave him authority to fill the blanks, and further (at 123 Cal. 
App. 295, 11 P. 2d 426) : “It has been held that the words, ‘the person 
making it so payable,’ refer to the person who actually drew the check, 
whether he be the nominal maker or not [citing cases ] ; and in principle 
the same rule should apply where. the person who actually makes the 
check payable is expressly or impliedly authorized to complete it in 
that manner,” For this reason it was held that the check was payable 
to bearer, under section 3090 of the Civil Code, and defendant bank 
was not liable to plaintiff as for payment on a forged indorsement. 

In the Goodyear case, supra, 1934, 1 Cal. App. 2d 694, 37 P. 2d 
483, the plaintiff sued to recover money which it had deposited in de- 
fendant bank and which the latter had paid out on duly signed checks 
of plaintiff. The plaintiff required two signatures on its checks, one 
of the authorized persons, Downs, being also its controller and in 
charge of its accounts. Downs wrote a number of checks to fictitious 
payees, representing no obligations of the corporation, and presented 
each of them to a cosigner, with or without supporting documents, 
sometimes signing it before and sometimes after the cosigner did. The 
cosigners signed the checks without, investigation, depending on Downs 
and the system for assurance of their correctness. Downs then stole 
the checks, forged the payees’ signatures and got the money they 
called for. It was held that these checks were, in contemplation of law, 
payable to bearer, and defendant was not liable to plaintiff on account 
of the forged indorsements. The court discussed the matter at great 
length and among other things said, at 1 Cal. App. 2d 709, 37 P. 2d 
489: “On the facts of this case the cosigners of Downs were mere auto- 
matons. Their names on the instruments gave them no more validity 
than did the corporate name printed thereon. They had just as much 
general intent with reference to the instruments involved as their corpo- 
rate employer, and no more. For all practical purposes their names 
as well as that of the corporation might have been printed upon the 
checks. It is difficult to understand why any unsurmountable legal 
barrier is created merely because on the facts in this case cosigners 
were required to affix and went through the motions of affixing their 
names at the time the checks were in the process of being drawn. If 
the cosigners had signed the checks in question in blank, then based 
upon every rule of reason and on the clear authority of the San Carlos 
case, supra, the checks were ‘bearer’ checks. It would be no answer 
to say that authority to sign in blank was not given, for the act of 
signing would be within the scope of the authority of the cosigners. 
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The facts in this case establish beyond cavil that the cosigners did, as 
a practical matter, sign in blank.” 

Under the facts of the case at bar Hadley was in substantially the 
same situation as that given to the cosigners of Downs in the case just 
quoted. Hadley did not even look at the names of the payees on a 
check and either he had no actual intent at all regarding them, or if 
he had any such intent it was, at most, to make the checks payable to 
the persons intended by Ellis, and was thus like that of the bank which 
issued the cashier’s checks involved in Union B. & T. Co. v. Security- 
First Nat. Bk. supra, 1937, 8 Cal. 2d 303, 308, 65 P. 2d 355. There 
must be an intent somewhere as to the payee to be named in a check 
and if the signer of the check has none, that intent must be sought 
clsewhere. If the plaintiff should use a check writing machine by 
which signatures were mechanically placed on checks, without any 
attention to the contents of the checks by the persons whose signatures 
were thus placed on them, it is obvious that such persons would have 
uo intent whatever in regard to such checks and the intent of those 
authorized to operate the machine would have to be considered. Here 
Hadley was, at least as to payees’ names, a mere machine, devoid of 
intent, and the intent which determines the character of the check, 
on the question whether the payee’s name is fictitious, must be that of 
the one who operated the machine, in this case, Ellis. As in the Good- 
year case, supra, 1934, 1 Cal. App. 2d 694, 37 P. 2d 483, 490 the 
signature, though made after the payee’s name was in the check, was 
“as a practical matter, ... in blank,” and hence is subject to the rule 
of the San Carlos case, supra, 1932, 123 Cal. App. 291, 11 P. 2d 424. 

In opposition to this conclusion plaintiff cites and relies on Los 
Angeles Inv. Co. v. Home Sav. Bank, 1919, 180 Cal. 601, 182 P. 293, 
5 A. L. R. 1193. The plaintiff there was a corporation doing an exten- 
sive business, with several departments. One of these, in charge of one 
Emory, as manager, made many disbursements by check. Emory had 
no authority to sign checks, and to obtain a check he prepared a 
demand showing the purpose of the payment and the person to whom 
it was to be made. This demand was sent to the accounting depart- 
ment where it was examined and if found correct the check was pre- 
pared and presented with the demand to the officers authorized to sign 
checks and the signed check was returned to Emory’s department for 
cclivery to the payee. Emory, like Ellis in this case, prepared ficti- 
tious demands, and one real demand, in favor of named persons, some 
of whom were fictitious and some real, got possession of the checks 
signed for these demands, indorsed the payees’ names on them and 
thereby obtained the money payable on them. The checks were drawn 
on defendant bank and plaintiff sued to recover the amount paid on 
these forged indorsements. One of the defenses was that the checks 
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were in law payable to bearer, because of Emory’s intent regarding 
them, but the court said, at page 606, of 180 Cal. at page 295 of 182 
P., 5 A. L. R. 1193, “Emory did not execute the checks on behalf of 
the company. It is the intention of the officers who did that must be 
taken to be the intention ot the company. The execution of the checks 
was one within the scope of their authority, not within that of Emory. 
As to these officers, it is plain that they did not intend to execute 
checks to fictitious parties or to pay money to the person to whom 
Emory intended it should be paid, to wit, himself. ‘They intended to 
pay money to what they believed to be existent persons, and this being 
so, the checks cannot be considered as made to fictitious payees.”” This 
statement, while accurate enough as applied to the facts of that case, 
does not entirely conform to the later decisions just reviewed, and 
some limitation must be put upon it to bring it into such conformity. 
In that case an audit was interposed between Emory, who prepared 
the demands, and the officers who signed the checks, the purpose of 
which was to determine whether the checks were proper or not. The 
signing officers were not mere automatons but acted upon the results 
of such audit and it was quite proper to regard them as having an in- 
tent regarding the checks. But where the actual signer of the check 
has and in the nature of the operation can have, no intent at all as to 
the payee, as where he signs in blank (Rancho San Carlos v. Bank of 
Italy, supra, 1932, 123 Cal. App. 291, 11 P. 2d 424) or complies with 
the request of another, with no imtent except to do what is asked 
(Union B. & T. Co. v. Security-First Nat. Bk., supra, 1937, 8 Cal. 2d 
303, 65 P. 2d 355), or is a mere automaton signing without intent 
(Goodyear Tire, ete., Co. v. Wells Fargo Bank, supra, 1934, 1 Cal. 
App. 2d 694, 37 P. 2d 483), it is obvious that the character of the 
check cannot be determined on his nonexistent intent, and the controll- 
ing intent is that of the person who, within the scope of his authority, 
fixes the name of the payee. In this case that person was Ellis. It 
must be understood that our decision is based on the system, which 
was so set up by plaintiff as to eliminate from the duty of Hadley, as 
the actual signer of a check, any consideration of its propriety, and 
particularly to relieve him from any necessity of even looking at the 
payee’s name. If he had any duty in these respects, but performed it 


negligently or perfunctorily or even omitted to perform it at all on 
some particular occasion, a different result might follow. 





908 THE BANKING LAW JOURNAL 


Joint Tenancy in Contents of Safe Deposit Box 


No language, either written or spoken, although express- 
ing an intention to give, will amount to a gift unless that inten- 
tion is executed by a complete and unconditional delivery of the 
subject matter of the gift, or a delivery of the written instru- 
ment by which the gift is evidenced. While the delivery to 
complete a gift of partial interest in personalty may be con- 
structive delivery, such a gift is governed by the same principles 
which govern a gift of the entire property. Napier v. Eigel, 
Supreme Court of Missouri, 164 S. W. Rep. (2d) 908. 

In this case, plaintiff and decedent testate were sisters and 
had lived together in the home of the decedent for 20 years 
prior to decedent’s death. Plaintiff had no property or income. 
Decedent rented a safe deposit box in her own name. After 
her death the safe deposit box was found to contain U. S. bonds 
to the par value of $2,500, and $6,655 in cash. The bonds were 
two large envelopes each bearing the indorsement: “Property 
of Amalie M. Napier, Clara Napier 3158 Ohio Ave., St. 
Louis,” the name “Clara Napier” and the address being in de- 
cedent’s handwriting. The cash was in an envelope indorsed: 
“Emergency property of Dr. Amalie M. Napier and or Clara 
Napier.” There were other small envelopes containing cash. 
Some of these envelopes were marked as follows: “Clara or 
Amalie Napier in case of sickness. Special,’ “Clara and 
Amalie Napier,’ “Clara or Amalie Napier,’ “Emergency, 
Amalie Napier.” 

Plaintiff brought this action against decedent’s executor, 
and alleged that she was the owner of the personal property 
found in the safe deposit box. Plaintiff claimed that the de- 
cedent, during her lifetime, created and established a joint ten- 
ancy with right of survivorship in behalf of and in the name 
of decedent and the plaintiff. 

It was held that the evidence showed that decedent had 
during her lifetime retained exclusive control of the property 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1356. 
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in the safe deposit box and there was no proof that plaintiff 
knew anything about the manner in which decedent had de- 
posited the property in the box. The evidence was insufficient 
to establish a creation of joint tenancy notwithstanding the 
legends on the envelopes containing the personalty indicating 
that property should be used for one or both of the sisters, 
plaintiff or decedent, on the happening of some future con- 
tingency which might or might not happen. Since the decedent 
maintained complete control over the property and evidence 
showed no delivery to plaintiff, the inscription of the envelopes 
was insufficient to establish a valid gift of the property by de- 
cedent to plaintiff. In its opinion, the court wrote: 


Respondent in her brief frankly states that she does not claim “as 
the donee of a gift inter vivos or causa mortis.” Neither does she claim 
the property as the beneficiary of a trust. Her claim is: “Dr. Napier 
intentionally and effectively created a situation . . . which embraced 
all the essential elements of joint ownership . .. The creation of a joint 
tenancy with right of survivorship is not governed by the same rules 
for the making of gifts inter vivos, and respondent’s title by virtue of 
survivorship is not defeated by circumstances which would have been 
fatal in the case of a gift.” : 

Respondent mainly relies upon: Bunker v. Fidelity National Bank 
& Trust Company, 335 Mo. 305, 73 S. W. 2d 242; In re Martin’s 
Estate, 219 Mo. App. 51, 266 S. W. 750, and Commonwealth Trust 
Company v. Du Montimer, 193 Mo. App. 290, 183 S. W. 1137. 

The Bunker case was decided by Division One of this court. There 
the evidence was that W. A. Bunker deposited certain bonds with a 
trust company, and took receipts showing the bonds to be the property 
of “W. A. Bunker or Bertha A. Bunker or Survivor.” After the death 
of W. A. Bunker we upheld the claim of Bertha A. Bunker on the 
theory that the deceased had created a joint tenancy by gift. In effect 
we said that the evidence clearly showed the intention of deceased to 
donate a present interest to the plaintiff as a joint tenant; that it 
could be reasonably ifferred that plaintiff had full knowledge of and 
consented to the gift, and also, since the gift conferred a benefit with- 
out imposing a burden, her acceptance could be presumed. We also 
said that in view of his relationship to the plaintiff and his control over 
her business affairs, the fact that deceased retained the receipts in his 
possession was of no significance and quoted from 14 Am. & Eng. Enc. 
of Law 2d Ed., p. 1019: “Where one person gives to another a joint 
interest in property with himself, no delivery to the donee is necessary, 
the possession of the donor being also that of the donee.” 
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In Commonwealth Trust Co. v. Du Montimer, supra, one Fitz- 
patrick, the owner of a savings account in a trust company, informed 
the company that he wanted to make the account a joint one with his 
sister, Mrs. Du Montimer. The trust company changed the account 
on its books to both names followed by the words: “either or survivor to 
draw,” and the same words were placed upon the identification card 
which had been issued to Fitzpatrick. Then the company sent the card 
to Mrs. Du Montimer for her signature and it was returned with what 
purported to be her signature. This card also contained a definite 
agreement between Fitzpatrick and Mrs. Du Montimer on the one part 
and the trust company on the other that the account was owned 
jointly; that either owner had the authority to draw and, upon the 
death of either, the balance should belong to the survivor. The St. 
Louis Court of Appeals held there was a completed donation of an in- 
terest in the fund to Mrs. Du Montimer as a joint tenant with right of 


survivorship. 

In the case of In re Martin’s Estate, supra, John Martin purchased 
some notes from a loan company which endorsed them without recourse 
and delivered them to Martin. The endorsement was on a slip of 
paper attached to the notes. Four years later Martin took the notes 
back to the loan company and had it tear off the endorsement and 


endorse them to himself and certain of his children or survivor. After 
the death of John Martin the Court of Appeals upheld the claim of his 
children to the notes, holding that the proof failed to show a valid 
trust or a valid gift inter vivos, but was sufficient to establish an estate 
by the entirety with right of survivorship. 

The Bunker case was ruled upon the theory of a valid gift inter 
vivos. True, we used a quotation which indicates that delivery is 
unnecessary to complete a gift of a joint interest, but that quotation 
was unnecessary for in that case there was an actual delivery of the 
bonds to a third person, the trust company, for the benefit of both joint 
owners, and the fact that the receipts evidencing the delivery were kept 
by only one of the joint owners was of no significance. The authorities 
cited in 14 Am. & Eng. Enc. of Law in support of the statement quoted 
in the Bunker case and also In re Martin’s Estate involve property 
rights between husband and wife. The holding is that when a husband 
invests his funds and takes title in the names of himself and his wife a 
gift is presumed and no delivery to the wife is necessary. In such a 
case delivery to the husband is properly considered to be for the benefit 
of both. 

The Commonwealth Trust Company case was also ruled on the 
theory of a gift inter vivos and the property, which was the debt owed 
by the trust company, was actually and presently transferred from 
Fitzpatrick to Fitzpatrick and his sister jointly. 
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The theory upon which the case of In re Martin’s Estate was de- 
cided is untenable. No tenancy by the entirety could have been created 
for a marital relation did not exist between the alleged joint tenants. 
(For distinctions between an estate by the entirety and a joint tenancy, 
see Freeman on Co-Tenancy and Partition, 2d Ed., p. 127, sec. 64.) 
The court may have reached the right result in that case, although that 
is doubtful, but it could have been only on the theory that Martin’s 
acts amounted to a re-transfer of the notes to the loan company and 
then a delivery and endorsement back to him for the benefit of himself 
and co-tenants. 


We think that respondent’s theory in the instant case is not sup- 
ported even by the case last mentioned, and certainly not by the Bunker 
case or the Commonwealth Trust case. The proof showed that Dr. 
Napier retained exclusive control of the property during her lifetime 
and there was no proof that respondent knew anything about the 
manner in which her sister had deposited the property in the safety 
box. It is not disputed, and in fact conceded, that the sole ownership 
was first. vested in Dr. Napier. It was incumbent on respondent to 
prove such acts on the part of the doctor as would clearly show a gift 
or grant of a present interest in the property to respondent. A mere 
uncompleted intention to grant an interest at death, or at some time in 
the future, or upon the happening of some contingency is not enough. 
Nor do we think that proof of intention alone, even to grant a present 
interest, would suffice without proof of conduct showing the carrying 
out or fulfillment of that intention. Since the claimed donation would 
be beneficial, it may be that acceptance by respondent could be 
presumed even though she was without knowledge of it. Also, 
it is true that one joint owner may hold property for the 
benefit of all the joint owners. Yet, we think it was necessary 
to show a delivery of the property by Dr. Napier, actual, 
constructive or symbolical, by showing some conduct on her part indi- 
cating a change of the character of her possession from that of sole 
owner to that of a co-tenant. The evidence in this case does not meet 
these requirements. The legends on some of the envelopes merely indi- 
cate an intention that the property should be used for one or both of 
the sisters upon some emergency which might or might not happen in 
the future, and that is the effect of Mrs. Fisher’s testimony. Endorse- 
ments on other envelopes, such as “property of Amalie M. Napier, 
Clara Napier,” do not prove joint ownership in the face of the un- 
disputed proof that the property solely belonged to Amalie M. Napier 
and absent proof of conduct showing a completed transfer. Such 
legends may indicate a testamentary intention that respondent should 
have the property if she should survive the doctor, but they do not 
constitute an irrevocable transfer of a present interest. There was 
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nothing to prevent Dr. Napier from changing her mind and removing 
the property from ‘the envelopes or from disposing of the property. 

In Trautz v. Lemp, 329 Mo. 580. loc. cit. 607, 46 S. W. 2d 135, 
loc. cit. 145, we said; “It is true that the legends on the envelopes as 
well as what testator said to the sons show an intention to give the 
stock to the sons, but no language, either written or spoken, although 
expressing an intention to give, will amount to a gift unless that inten- 
tion is executed by a complete and unconditional delivery of the subject- 
matter of the gift, or a delivery of the written instrument by which 
the gift is evidenced.” See also Cartall v. St. Louis Union Trust Co., 
348 Mo. 372, 153 S. W. 2d 370, and cases cited. 

Respondent concedes that the proof in the instant case is insuffi- 
cient to show a valid gift under the requirements of the Trautz case and 
other cases involving gifts inter vivos. While the delivery necessary 
to complete a gift of a partial interest in personal property may be a 
constructive delivery, we hold that the same principles which govern 
a gift of the entire property also govern the grant of an interest 
therein, which is essentially a gift. ’ 

The requirement of delivery to complete a gift is based upon public 
policy and constitutes a means of preventing mistake, imposition and 
perjury. (For full discussion see “Gifts” 24 Am. Jur. pp. 725-753.) 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


DUTY OF BANK FOR SAFEKEEPING OF 
SECURITIES 


Farmers & Merchants Bank of Hanna v. Duke, Appellate Court of 
Indiana, 44 N, E. Rep. (2d) 172 


Where owner of bonds deposited them in a bank for safekeeping, 
and there was no agreement as to where bonds were to be kept, the 
mere transfer of bonds by bank to another bank having a larger and 
better vault did not in itself constitute a breach of contract, and 


such transfer was not a violation of first bank’s duty to use due 
care in safeguarding bonds. 


In this case decedent left certain Liberty Loan Bonds with plain- 
tiff bank for safekeeping, with no express agreement as to payment 
for their keep or how or where they were to be kept. Later plaintiff 
bank fearing robbery of bank transferred decedent’s bonds along 
with other securities to another bank which had a larger and better 
vault. Thereafter the bonds were stolen from the vault of the other 
bank. Decedent’s children brought this action against plaintiff bank 
and its trustee in liquidation for breach of contract alleging that 
bank failed to redeliver bonds upon demand. It was held that 
evidence showed that bonds were stolen without plantiff’s fault, and 
the transfer of the bonds by the plaintiff did not in itself constitute 
any breach of contract nor was it a violation of its duty to use due 
care in safeguarding them. Plaintiff bank discharged its duty by 


proof of the fact that the bonds were stolen without any fault on 
its part. 


Action by William Duke and another against Farmers & Merchants 
Bank (Insolvent) of Hanna, Indiana, and others to recover the value 


of certain bonds. From judgment on a verdict for plaintiffs, defendant 
appeals. 


Reversed with instructions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1349. 
913 
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Rees & Link, of La Porte and Geo. W. Douglas, of Valparaiso, for 
appellants. 

Byron E. Guse, of La Porte and Walter M. Crisman, of Valparaiso, 
for appellees. 


FLANAGAN, C. J.—In the year 1920 Daniel Duke, father of 
appellees, left for safekeeping with the Farmers and Merchants Bank 
of Hanna, Indiana, one of the appellants herein, Fourth Liberty Loan 
bonds of the face value of $1,400, with no express agreement as to 
payment for their keep or how or where they were to be kept. Hanna 
was an unincorporated town about twenty miles from LaPorte, the 
county seat, and was without police protection. The Hanna bank had 
two employees, a cashier and a young lady clerk, and was equipped 
with a small vault and safe. 

In 1923 the Hanna bank had in its possession for safekeeping 
Liberty bonds of its customers, including those of Daniel Duke, of the 
face value of $16,000. During this period bank robberies were occurring 
in the country, and for greater safety the Hanna bank transferred these 
bonds, together with a part of its own securities, to the Peoples Trust 
and Savings Bank at LaPorte for safekeeping. The Peoples Trust and 
Savings Bank had been the depository of the Hanna bank for a number 
of years. It was located in the business district of LaPorte, had seven 
employees, large burglar-proof vaults and safes, and police protection. 
The bonds of Daniel Duke were so transferred without this knowledge, 
authorization or consent. However, he learned of the transfer there- 
after and neither expressly objected nor consented. 

In November of 1926 the Peoples Trust and Savings Bank was 
entered in the daytime by a gang of robbers, who compelled the em- 
ployees of the bank at the point of a gun to open the vaults and safes, 
and the robbers took cash and securities, including the bonds of Daniel 
Duke, of the value of approximately $180,000. 

At the time the bonds were transferred from the Hanna bank, its 
officers believed that securities deposited with the LaPorte bank would 
be protected against robbery by insurance carried by the LaPorte bank. 
However, after the robbery it was learned that the insurance carried 
by the LaPorte bank did not cover the bonds of Daniel Duke. The 
LaPorte bank paid the interest on the stolen bonds until 1930 when 
it went out of business. 

Daniel Duke died in 1930 and appellees are his heirs and the 
assignees of any interest in the bonds or claim growing out of their 
deposit as above described. 

In October, 1931, the Hanna bank went out of business and appellant, 
George H. Denison, Trustee, was appointed trustee to liquidate its 
assets. 
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This action was brought by appellees against appellants. The com- 
plaint alleges the deposit of the bonds with the Hanna bank, a demand 
for their return or payment of their value, a promise by the cashier of 
that bank that the value of the bonds would be paid in full, and a sub- 
sequent demand which was refused with a denial of liability. 

Appellants filed a motion to make more specific which was over- 
ruled and then filed an answer in four paragraphs. The first paragraph 
was a general denial; the second paragraph pleaded the statute of 
limitations; the third paragraph alleged the faets relating to the 
deposit of the bonds and facts which appellants insist show that they 
had exercised due care for their safekeeping and that they were stolen 
without negligence on appellants’ part; the fourth paragraph stated 
that any agreements alleged to have been made by the officers of the 
Hanna bank or the trustee for the return of the bonds or payment of 
their value was without consideration. Appellees filed a reply of general 
denial to the three affirmative paragraphs of answer. 

Trial to jury resulted in a verdict in favor of: appellees in the sum 
of $1,400. Judgment was duly rendered on the verdict. 

Errors properly assigned here are, (1) the court erred in overruling 
appellants’ motion to make the complaint more specific; and (2) the 
court erred in overruling appellants’ motion for a new trial. 

Specifications of the motion for a new trial are, (1) the court erred 
in overruling appellants’ motion for a directed verdict at the close of 
plaintiffs’ evidence and again at the close of all the evidence; (2) error 
in giving and refusing of certain instructions; (3) excessive damages or 
error in the assessment of the amount of recovery; (4) error in over- 
ruling the motion of appellants for judgment on the answers to the 
interrogatories; (5) the verdict is contrary to law; and (6) the verdict 
is not sustained by sufficient evidence. 


Appellants state that the judgment should be reversed for three 
reasons : 


1. The cause of action of the appellees, if any, was barred by the 
statute of limitations. 


2. The evidence does not show any facts constituting negligence om 
the part of the appellants which resulted in the loss of appellees’ bonds. 

3. There was no evidence of the value of the bonds. 

These three points summarize appellants’ propositions under their 
assignments of error. 

By their motion to make more specific, by their motion for a directed’ 
verdict and by their tender of certain instructions which were refused, 
appellants raised the question as to whether appellees’ cause of action 
was barred by the statute of limitations. 

Appellants insist that the evidence shows that no demand is shown 
prior to 19388 and we agree with their contention. But the evidence 
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does show a demand in 1938. Appellants say that this shows an un- 
reasonable delay in making the demand, that appellees knew that the 
bonds were stolen in 1926 and should have made demand within the 
period of the six-year statute of limitations. § 2-601, Burns’ 1933, § 60, 
Baldwin’s 1934. 

However, this action is based upon a breach of the contract by failing 
to redeliver upon demand. There was no breach until there was a 
demand by appellees or repudiation by appellants. The mere fact that 
the bonds were stolen did not constitute such a breach. They might 
have been recovered or substitution made before demand. The contract 
was a continuing one and the statute of limitations did not begin to 
run until it was breached. Toni v. Kingan & Co., 1938, 214 Ind. 611, 
15 N. E. 2d 80; MeCabe v. Grantham, 1941, 108 Ind. App. 695, 31 
N. E. 2d 658; Bowes v. Cannon, 1911, 50 Colo, 262, 116 P. 336. 

Under several of: the specifications in their motion for a new trial 
appellants present the question as to the sufficiency of the evidence to 
show that the loss of the bonds was due to negligence on their part. 

Appellees alleged in their complaint and proved on trial that re- 
delivery of their bonds on demand was refused. It was then incumbent 
upon appellants to allege and prove that the failure to so redeliver was 
due to the fact that they were stolen without fault on the part of 
appellants. This they did allege and the burden was upon them to prove 
the allegations of their answer by a fair preponderance of the evidence. 
See 6 Amer. Juris., § 369, page 447. ° 

The evidence which is not controverted shows that the Hanna bank 
was located in an unincorporated town which had no police officers. 

The Hanna bank had a vault made of concrete with an inside wall 
four inches thick and an outside wall ten inches thick, a double steel 
door and a safe inside. The safe had a time lock but the vault did not. 
LaPorte was the closest large city and was seventeen miles away. The 
Peoples Trust and Savings Bank in LaPorte had a double vault con- 
structed of concrete fifteen inches thick with iron bars on three-inch 
centers going through the conerete. It was lined with an inch and a 
half of: steel in three plates. The outside door on the vault weighed 
two tons and there were two inside doors weighing five hundred pounds 
each which had a combination lock. At the back of the vault was a safe 
in which appellees’ bonds were kept. The upper and lower compart- 
ments of the safe had two-inch doors with combination locks and the 
middle door was a rotary door probably six inches thick. There were 
time locks on the vault and the safe, but these were not on in the daytime 
because of the necessity of gaining access for business. The cashier of 
the bank at the time of the robbery was compelled at the point of a gun 
to unlock the vault and the safe and the robbers took all the securities 
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there located. To this LaPorte bank the Hanna bank took. its customers’ 
ponds for safekeeping. 

There was no agreement as to where appellee’s bonds were to be kept 
and the mere transfer of them to the LaPorte bank did not in itself 
constitute any breach of contract. Nor are we able to see wherein such 
transfer was a violation of its duty to use due care in safeguarding 
them. It is apparent that the safe of the LaPorte bank was a safer 
place for them than was the safe of the Hanna bank. We think appellants 
discharged their duty to prove that the bonds were stolen without any 
fault on their part and there was no evidence to the contrary. 


LIABILITY OF FIDUCIARY FOR PURCHASE 
OF ESTATE PROPERTY 





Harrison v. Miller, Supreme Court of Appeals of West Virginia, 21 
S. E. Rep. (2d) 674 





A person in a fiduciary relation to another who purchases prop- 
erty for himself individually may be chargeable as constructive 
trustee of the property, even though he purchases it from a third 
person and not from himself as fiduciary. 

In this case the executor of & decedent’s estate, who was also a 
creditor thereof, purchased at a nonjudicial sale realty belonging to 
the estate for himself individually. It was held that the executor 
was a constructive trustee of the realty for those beneficially entitled 
thereto, notwithstanding that the sale was made by a third person. 


Suit by Cephler Harrison end others against S. R. Miller, in his 
individual capacity, as executo” of the last will and testament of Fannie 
Harrison, deceased, and as guardian of Bessie Harrison Fisher, Hazel 
Harrison Owens, and Kermit Harrison, for purpose of: setting aside an 
alleged sale of realty to defendant in his individual capacity, or, in the 
alternative, to require defendant as executor to account for proceeds 
of sale thereof. From decree granting second alternative prayer, the 
plaintiffs appeal, and the defendant assigns cross-error. 

Reversed and remanded. 

M. O. Litz and John L. Gillespie, both of Charleston, for appellants. 

M. C. Archer and W. French Boggess, both of Ripley, for appellee. 


RILEY, J.—This suit, involving a tract of land containing approxi- 
mately one hundred and sixty-four acres in Ripley District, Jackson 
County, of which Fannie Harrison died seised, was instituted in the 





NOTE — For similar decisions see Banking “Law Journal Digest (Fifth 
Edition) §519. 
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circuit court of said county by plaintiffs (Cephler, Gay and Kermit 
Harrison, Bessie Harrison Fisher, and Hazel Harrison Owens, children 
of decedent, against S. R. Miller in his individual capacity, as executor 
of the last will and testament of Fannie Harrison, deceased, and as 
guardian of Bessie Harrison Fisher, Hazel Harrison Owens and Kermit 
Harrison, for the purpose of setting aside an alleged pretended sale of 
the real estate to defendent in his individual capacity, or, in the 
alternative, that as executor aforesaid, he be required to account for the 
proceeds of sale thereof. The trial chancellor’s decree granted the 
second alternative prayer, which decree plantiffs seek to reverse. De- 
fendant assigns cross-error. 

Fannie Harrison died testate March 20, 1925, and under the terms 
of her last will and testament devised the real estate involved in this 
controversy to plaintiffs. The will provided in part as follows: 

‘‘It is my desire and request that my executor use his best efforts 
to keep in tact the farm aforesaid in accordance with the stipulations 
hereinbefore set out, and that he renew, if possible, the notes now held 
by brothers wife Emma Miller, which are evidenced by lien or deed of 
trust against said farm aforesaid, and with the exception of this con- 
tingency as to the collection of the notes against said farm, I do direct 
that said farm be held in tact by the said executor in accordance with 


the foregoing stipulations until my son Kermit attains the age of 


twenty-one years... .’’ (Kermit, the youngest son, was born in 1915). 
The will nominated defendant, brother of decedent, as executor, and 
he qualified and acted as such. Defendant also was appointed guardian 
for three of the plaintiffs, who were infants at the time of their mother’s 
death. At the demise of Fannie Harrison, the land’ was encumbered 
with a deed of trust to secure the payment of a note in the amount of 
approximately nine hundred dollars owned by Emma Miller, defend- 
ant’s sister-in-law. A short time before her death Fannie Harrison 
requested defendant, her brother, to ‘‘take up this deed of trust’’ which 
he agreed to do; and shortly after she died, defendant ‘‘took the note 
over’’ for which he paid ‘‘$900 and interest to J. F. Miller and Emma 
Miller.’’ According to defendant, he was told by ‘‘some few people 
around here’’ that ‘‘a deed of trust could not be turned over like a 
note,’’? and he then requested Frank Miller, husband of Emma Miller, 
to return his money to him. Frank Miller had already expended a 
portion of the money and, as defendant relates, suggested that the land 
be sold and promised defendant he would have the trustee in the deed 
of trust sell the land. The trustee was directed by Frank Miller to sell 
the land pursuant to the terms of the trust deed; and although the 
trustee says that Emma Miller was present at the time of direction, 
she denies any knowledge thereof and asserts positively that she did 
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not authorize her husband to direct any sale of the property under 
the trust instrument. 

Public sale of the real estate took place September 12, 1925—approxi- 
mately six months following the death of Fannie Harrison. Several 
persons bid for the property, and the highest bid $2,450.00, offered by 
defendant, was accepted. He explained, ‘‘I came here with no intention 
of buying the land—never thought of such a thing—but came here to 
bring it a real value for them children, that is why I bid on that land,’’ 
and again when asked why he bid as much as he did, he responded, ‘‘To 
try to help the heirs, because they was my blood kin.’’ Mrs. Grace 
Casto and W. C. Harrison, aunt and uncle, respectively, of plaintiffs, 
testified as to their ability and willingness to pay the indebtedness had 
they known of the intended sale, and there is no evidence of any attempt 
on defendant’s part to advise them thereof. 

A large portion of the testimony relates to the value of the farm, 
and the estimated worth thereof varies from two thousand dollars to 
ten thousand dollars. Likewise, the evidence is conflicting as to whether 
this land was under lease for oil and gas purposes at the time of 
decedent’s death. Defendant states positively that, ‘‘it was not under 
lease when I bought it,’’ yet plaintiffs introduced an original oil and 
gas lease from Fannie Harrison to South Penn Oil Company, under 
date of July 18, 1923, and recorded in the office of the Clerk of the 
County Court of Jackson County, which provides for the payment of 
$41.00 quarterly in advance as delay rentals; and while the record also 
contains a certified copy of a recorded lease executed by defendant and 
wife to United Fuel Gas Company, dated July 28, 1926, which provided 
a simliar quarterly delay rental, the record does not indicate any sur- 
render of the lease to South Penn Oil Company. 

Hagar Harrison, divorced husband of decedent, testified that he 
conveyed the land in controversy to his wife through a third person in 
1923, and that he rented the farm for four or five years prior thereto, 
receiving $350 as rental for the first year, two years at an annual rent 
of $250 and ‘‘the other was grain rent.’’ He named one Hugh Barnhart 
as the person who had paid him $350, but Barnhart denied paying any 
‘‘ecash rent’’ and insisted he paid ‘‘grain rent.’’ 

The trial chancellor was of opinion that the price paid by defendant 
for the farm was adequate, and we are not disposed to disturb that 
finding. In a written opinion, made part of the decree, the chancellor 
exonerated defendant from fraudulent conduct, concluded that defend- 
ant’s fiduciary relationship to the plaintiffs destroyed the transaction 
in which defendant ‘‘was both seller and buyer,’’ denied defendant’s 
theory that he was entitled to an allowance for improvements, but was 
of opinion that ‘‘broad principles of equity demand that the second 
alternative in the bill,’’ namely, that the proceeds of sale be decreed 
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plaintiffs ‘‘should be adopted as the basis of’’ the decree which provides 
that ‘‘plaintiffs are entitled to recover of and from the defendant, S. R. 
Miller, the sum of $2700.63, with interest. ...’’ Plaintiffs contend that 
the decree is erroneous because (1) the sale was illegal in that it had not 
been advertised in compliance with the statute, (2) defendant is guilty 
of both actual and legal fraud, (3) the sale price of the property was 
wholly inadequate. Defendant likewise argues that the plaintiffs should 
be denied relief because (1) ‘‘of election of remedies and laches, both 
of which they are guilty’’ and (2) the trial court made its findings 
against Miller individually, ‘‘ignoring his fiduciary relationship.’’ 

Since the bill of complaint is based upon the alleged fraud of Miller, 
we shall consider whether the charge is substantiated by the testimony. 
The opinion of the trial chancellor exonerates him of fraudulent action 
but condemns his purchase of the land because ‘‘he was both seller and 
buyer in the same transaction’’ and further because it is ‘‘the fiduciary 
relationship that destroys the transaction.’’ The will, under which 
Miller was appointed executor, directed him to use his best efforts ‘‘to 
keep intact the farm’’ until the youngest child reached twenty-one years 
of age and to ‘‘renew, if possible, the notes now held by’’ Emma Miller. 
By qualifying as executor, he assumed those duties which the law 
imposed upon him; and although the direction to ‘‘keep intact the 
farm’’ must be regarded in the light of the existing indebtedness against 
it and therefore not absolute, nevertheless assumption of duties as execu- 
tor required that defendant’s conduct be consonant with the directions of 
the will and not in conflict therewith or with the interests of the estate 
or those of the beneficiaries under the will for whose benefit the direc- 
tions were intended. 

Were defendant’s activities in relation to the land in harmony with 
those directions? The decedent, Fannie Harrison, reposing confidence 
in defendant, her brother, had requested that he ‘‘take up this deed of 
trust’’ in order that her property might be protected from foreclosure, 
and his agreement so to do undoubtedly prompted her appointment of 
him as executor of her estate. He qualified as such and also as guardian 
of decedent’s three infant children, and apparently set out to fulfil his 
promise to a dying sister. The record establishes clearly that there was 
no occasion for defendant to have paid the indebtedness to Emma Miller 
for she testified that prior to defendant’s payment of the note, she had 
neither demanded payment thereof, nor requested sale of the property. 
On behalf of defendant it is argued that Frank Miller, husband of 
Emma Miller, and not defendant, directed sale of the property. As the 
owner of the indebtedness secured by the trust deed, the only person 
who could properly direct sale by the trustee was defendant himself. 
He knew that Frank Miller had directed the trustee to sell the property 
but the record does not mirror a single act by defendant to save the land 
from sale. It was true that it was defendant’s money which had been 
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used to pay Emma Miller, but it is likewise true that it was this pay- 
ment and the later attempt on defendant’s part to be reimbursed therefor 
that brought about the sale of the land under the deed of trust. It is 
clear that the sole reason for the sale emanated from the wish of this 
defendant to obtain his money, and there is not a word of testimony in 
a voluminous record which reflects any attempt on defendant’s part 
to aequire his money except through sale of the property. Defendant, 
as a creditor of the estate, could have instituted suit to subject the real 
estate to sale and submitted to a court of competent jurisdiction the 
necessity for sale. Code, 44-8-7. Purchase by him at a judicial sale 
could have brought him the judicial approbration afforded under the 
rule of Brown v. McGraw, 98 W. Va. 607, 128 S. E, 124, which permits 
a fiduciary, who is likewise a creditor of a decedent to purchase real 
estate where the sale is for an adequate price, at open competition, with- 
out suspicion of fraud, and the sale regularly conducted, reported, and 
confirmed. The indebtedness was not a large sum. It seems that defend- 
ant had no difficulty in leasing the land for oil and gas purposes a 
short time after sale. Could he not have done so, in order that it would 
have inured to the benefit of the estate, and also have used the rentals 
to repay the indebtedness? Did defendant attempt to lease the land 
as a farm so that the income therefrom might discharge the indebted- 
ness? He does not claim any effort so to do. The record presents clearly 
a picture of a fiduciary who, being also a creditor of the estate which 


he has undertaken to preserve, pays’ lip-service to performance of his 
duties in his trust capacity knowing full well that by his passive conduct 
the activity set in motion by him as a creditor will destroy the res 
he has promised to protect. In the light of this attitude, defendant’s 
testimony that he had no intention of bidding for the property and 
that he did so only in the interest of Fannie Harrison’s children is 
not appealing. 


We think the trial chancellor correctly concluded that defendant’s 
fiduciary relationship destroyed the transaction. ‘‘A person in a 
fiduciary relation to another who purchases property for himself 
individually may be chargeable as constructive trustee of the property, 
even though he purchases it from a third person and not from himself 
as fiduciary.’’ Scott on Trusts, Vol. 3, page 2413. See also 11 R. C. L. 
358, where the rule is stated thus: ‘‘Since an executor or an adminis- 
trator is an officer designated by law for a special purpose and is 
clothed with a particular trust, the principle is fundamental that he 
has no right to enter into a private contract that may interfere with 
the duties prescribed by law, or to create in himself in any way an 
interest opposite to that of the party for whom he acts, or to deal in 
any way with the estate for his own benefit. Therefore, the law forbids 
him to act in the double capacity of seller and buyer, because of the 





THE BANKING LAW JOURNAL 


obvious conflict between official duty and personal interest, in that as 
buyer he is interested in procuring the property at the lowest possible 
price, while as seller his duty requires him to obtain the highest price at 
which the property may be fairly sold.’’ 

Having so concluded that defendant is a constructive trustee for 
plaintiffs, we do not deem necessary any consideration of the alleged 
invalidity of sale because of non-compliance with the advertising 
requirements of the statute, of which plaintiffs complain. 

It is urged by defendant that plaintiffs are barred from relief 
because of election of remedies and laches. 

The record discloses that in January, 1928, Miller appeared before 
C. W. Staats, a commissioner of accounts of Jackson County, who found 
that defendant was chargeable with $1,344.67, which represented the 
balance of assets of the estate owing to plaintiffs. At November Rules, 
1932, plaintiffs instituted a suit against defendant, the purpose of which 
was to surcharge and falsify the settlement made by defendant before 


Commissioner Staats. In that suit Miller answered and averred that he 
had the sum of $1,344.67 in his hands, to be disposed of in the manner 


provided in Fannie Harrison’s will. The suit, heard on bill and answer, 
was dismissed and relief denied. In 1935 one of plaintiffs sought the 
advice of H. D. Rollins, an attorney whose office is located in Charleston, 
and he and Rollins drove to Ripley and sought to examine the file of 


papers in the 1932 suit. They were advised by the circuit clerk that the 
papers were missing from his office, and that the attorney who had 
represented plaintiffs had died and his office had burned. Further 
inquiry was made of counsel who had represented defendant in said 
suit, who stated he knew nothing of the papers. Following this fruitless 
search, Rollins, as counsel for plaintiffs, caused an accounting to be 
held by Oliver D. Kessel, a commissioner of accounts who, on October 30, 
1935, gave defendant notice to appear for an accounting as guardian 
of the three infants. On July 3, 1936, the county court directed defend- 
ant to settle his accounts as executor. Despite the assertion of defend- 
ant in his answer in the 1932 suit (which answer was not available to 
plaintiffs during the accounting proceeding) that he had $1,344.67 in 
his hands, he took the position in the settlement proceeding before 
Commissioner Kessel that he had invested $1,300 of that amount on 
July 14, 1928, in Jackson Building & Loan Association, an institution 
which had become insolvent. While the evidence shows that the invest- 
ment was made by Miller in his individual capacity, he insisted that he 
‘told the man .. . that he wanted him to keep interest and all for these 
children’”’; and the commissioner found that he was entitled to a credit 
of $1,052, that representing the loss on the investment. The commissioner 
found also that defendant owed $66.13 to each of plaintiffs. Upon 
exceptions taken by plaintiffs, the county court affirmed the commis- 
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sioner’s report, but the Circuit Court of Jackson County awarded 
plaintiffs a writ of error which, on April 6, 1937, was dismissed because 
of plaintiffs’ inability to provide bond. 

On September 11, 1937, this suit was instituted. Meanwhile, in 
July, 1937, the clerk of the circuit court located the missing file of 
papers (1932 suit) in the office of the attorney who had represented 
defendant in that suit. The record discloses that although defendant 
complied with a request from Rollins that the amount found by the 
commissioner be sent to him, plaintiffs refused to accept the awards 
and the money is still in Rollins’ possession. 


An election of remedies presupposes the existence of a choice of two 
or more inconsistent remedies. See 20 C. J. 21; 28 C. J. S., Election of 
Remedies, § 12. In the instant case, the suit which plaintiffs had insti- 
tuted in 1932 was dismissed, upon defendant’s motion, when considered 
by the circuit court upon bill and answer wherein defendant admitted 
owing plaintiffs a stated sum of money; and while the dismissal order 
does not recite the reason therefor, it is apparent that dismissal was 
based upon the defendant’s averment in the answer that payment of 
the money due plaintiffs could not be made until the youngest of 
decedent’s children had reached his majority, to-wit, 1936, in accord- 
ance with the terms of the will. Hence, it does not appear that, at that 
time, plaintiffs had a choice for election. 18 Am. Jur. 134. It is a 


further rule that a prerequisite to election is knowledge on the part of 
the suitor of the facts material to his rights. 18 Am. Jur, 144. 


Rollins asserted that had he known that the 1932 suit was one seek- 
ing an accounting, he would have instituted a suit predicated upon 
fraud. Defendant’s counsel argued that had plaintiffs’ counsel been 
diligent in his search, he would have discovered that another lawyer 
with offices also in Charleston was co-counsel for plaintiffs in the 1932 
suit, and the purpose of that chancery cause could have been ascertained 
from him. We do not think such failure is controlling in the 1932 suit, 
and the purpose of that chancery cause could have been ascertained 
from him. We do not think such failure is controlling on the issue of 
election of remedies. The pertinent factor is that the papers were not 
available to plaintiffs’ counsel at a time when knowledge of their con- 
tents would have charged plaintiffs with the duty to elect. Moreover, the 
missing file was found following termination of the proceedings which 
were initiated by Rollins on plaintiffs’ behalf before Commissioner 
Kessel, in an office where inquiry had been made in an effort to locate 
it. If there is any divergency of positions in the record of this suit, it 
is in the defendant’s statements, both under vath. There is certainly 
nothing consonant in the assertion of defendant’s answer in the 1932 
suit that he had a stated sum of money in his hands for payment to 
plaintiffs in accordance with the will, and the position taken by him 
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before Commissioner Kessel whereby that officer was induced, on 
statements directly at variance with his previous assertion, to give him 
credit for a large sum of money as a loss in the building and loan 
investment. We are therefore not persuaded by argument that finality 
of that proceeding is a bar to plaintiffs in this suit. 

We do not think that defendant’s argument that plaintiffs are 
barred from relief because of laches is tenable. The trial court’s opinion 
aptly states that ‘‘the circumstances of this case clearly show that the 
plaintiffs were at all time battling and contending for their property 
rights and were using every means at their command to secure them 
and in the end refused to accept from their attorney the amount sent 
to him for them.’’ Applicable to the instant discussion is the definition 
of laches, expressed thus in Bank of Marlinton v. MeLaughlin, W. Va., 
17 S. E. 2d 213, 215, pt. 2, syl.: ‘‘Laches is a delay in the assertion of 
a known right which works to the disadvantage of another, or such delay 
as will warrant the presumption that the party has waived his right.’’ 


Defendant argues that he is entitled to be subrogated to the trust 
deed lien of Emma Miller, that he be repaid the consideration that he 
gave for the land at the sale thereof, with interest, and that he be 
repaid for all improvements placed on the real estate by him. We shall 
consider first the matter of improvements. 


The record establishes the fact that defendant has placed valuable 
improvements on the land. The cost of one dwelling house alone is 
estimated in excess of six thousand dollars, while other improve- 
ments are valued at approximately two thousand dollars. In Kelly 
Conservator v. Bank of Mt. Hope, 117 W. Va. 260, 185 S. E. 215, this 
Court approved the rule laid down in Dawson v. Grow, 29 W. Va. 333, 
18. E. 564, that to entitle a claimant to the fair value of his improve- 
ments, they must have been placed upon the land by such claimant 
without notice, actual or constructive, of another’s superior claim. In 
Pittsburgh & West Virginia Gas Co. v. Pentress Gas Co., 84 W. Va. 449, 
100 8S. E. 296, 298, 7 A. L. R. 901, it was said: ‘‘Why should one be 
treated as acting in good faith when dealing with property as his own, 
when he knows all the facts which constitute his claim, as well as the 
claim of his adversary, which facts, when properly construed, give him 
no title to the land? Such a holding would make every man a judge of 
the law in his own ease, instead of being bound by the law as interpreted 
by those charged with that duty.’’ While in that case, defendant was 
denied the value of improvements placed upon the land because the 
court characterized defendant as a wilful trespasser, we think the 
language is likewise persuasive where any wrongdoer seeks to invoke 
the aid of a court of equity. The bulk of improvements placed by 
defendant upon the land occurred after July 10, 1937, when he sent 
the checks to Rollins to make payment to plaintiffs. The present suit 
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was instituted in September, 1937. Under the foregoing principles, 
we are of opinion that defendant is not entitled to recover for any 
improvements from the time he was placed on notice of plaintiffs’ claim 
that they were asserting title to the land itself. Defendant should, how- 
ever, be subrogated to the lien which secured payment of the indebted- 
ness to Emma Miller and according to the tenor of the note which 
evidenced that indebtedness. Bank of Marlinton v. McLaughlin, supra. 
We are not disposed to disturb the conclusion of the trial chancellor 
which refused defendant credit for the alleged loss of funds in connec- 
tion with his investment in Jackson Building & Loan Association, and 
we are of opinion that there is no occasion to repay to defendant the 
consideration paid for the land at the trustee’s sale thereof, since he 
has not actually paid plaintiffs that consideration. However, a proper 
accounting should be had wherein the sum of money which Rollins has 
in his possession should be refunded defendant who should be credited 
also with any taxes he has paid upon the land as well as any other items 
expended by him in maintaining said property and, likewise, plaintiffs 
should be credited with such items as should have inured to them as 
incidents of the ownership of said land, including the rental value of 
the land. 


LIABILITY FOR ASSESSMENTS ON NATIONAL 
BANK STOCK 


Schram v. Kaplan, United States District Court, E. D. Michigan, 
S. D. 45 Fed. Supp. 628 


A stockholder of a national bank could not question the finding 
of Comptroller of Currency that a collection of 100 per cent assess- 
ment against stockholders was necessary in an action by a receiver 
to collect amount of the assessment. 

One holding stock in national bank as trustee for an infant, 
keeping stock in her own name without showing on record that she 
held as trustee, would be held personally liable for an assessment 
levied against the stock, 

Plaintiff, receiver of national bank, sought to recover assessment 
on bank stock levied against defendants, husband and wife. Defend- 
ant husband contended that he had the right to question the finding 
of the Comptroller of the Currency that a collection of a 100 per 
cent assessment against national bank stock was necessary. Husband 
asserted that there was sufficient money in possession of the receiver 
to pay all depositors 100 cents on a dollar. He did not plead fraud. 
Defendant wife claimed that although the stock was in her name it 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1440, 1456. 
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was purchased by her from funds belonging to her daughter for whom 
she was acting as trustee, which fact was known to the bank. 

It was held that, in the absence of fraud, the exercise of discre- 
tional power vested in the Comptroller was final and conclusive. In 
view of the fact that defendant wife kept the bank stock in her own 
name rather than in her name as trustee for daughter, an infant, the 
plaintiff can recover the assessment levied against her personally. 
Liability is visited on the stockholder of record on the view that 
depositors and others dealing with the bank have a right to rely on 
the record ownership of the stock. It is of no moment what the officers 
and directors of the bank may know about the ownership. 


Action by B. C. Schram, receiver of First National Bank-Detroit, 
against Nathan N. Kaplan and another to enforce an assessment on bank 
stock. 

Judgment for the plaintiff. 

Robert S, Marx, of Detroit, Mich., for plaintiff. 

Field, Lovejoy & Kaplan, of Detroit, Mich., for defendant. 


PICARD, D. J.—This is an action brought by the receiver of First 
National Bank-Detroit versus these defendants where two defenses have 
been advanced—one by Nathan N. Kaplan, questioning the necessity 
of the bank assessment, and the other by Mabel Kaplan, who claims 
that although the stock was in her name it was purchased by her from 
funds belonging to her daughter for whom she was acting as trustee— 
a fact known to the bank. Nathan N. Kaplan, the husband, claims the 
right to question the finding of the Comptroller of the Currency that 
a collection of a 100 per cent. assessment against First National Bank- 
Detroit was necessary. He does not plead fraud, but raises the point 
that there is sufficient money now in possession of the receiver to pay 
all depositors 100 cents on a dollar. 

For the purpose of this opinion also it is admitted that the stock 
really did belong to the daughter, although in the name of the wife. 


Conclusions of Law 

Ever since the bank holiday in 1933 the exact question raised by the 
husband in this ease has been before the courts on numerous occasions 
and always with the same result, viz.: that the defense was entirely 
without merit. Luckily bank assets which were of no, or doubtful, 
value in 1933 have proven of some worth. Stocks and bonds have all 
increased in value as a result of which what were or may have been 
defunct banks back in 1937 are no longer defunet banks. Unhappily 
for defendants, however, the fluctuations of a bank’s assets cannot be 
followed from day to day by the courts. 

Perhaps there are sufficient assets in the bank today because other 
stockholders paid their assessments and without any decisions on this 
question at all as authority, this court would certainly hold that since 
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the other stockholders had paid their assessments contributing to the 
present improved financial position, defendants certainly should be 
obligated to do likewise. 

However, there are numerous authorities supporting plaintiff’s posi- 
tion that unless there is fraud the exercise of discretional power vested 
in the Comptroller is final and conclusive. Adams v. Nagle et al., 303 
U_ 8. 532, 58 S. Ct. 687, 82 L. Ed. 999; Schram v. Lucking et al., D. C., 
31 F. Supp. 749; Heitman et al. v. Davis et al., 7 Cir., 119 F. 2d 975. 

The second question raised, affecting Mrs. Kaplan, we believe with- 
out merit. Under 12 U.S. C. A. § 64, both the registered owner and 
the actual owner are liable for the assessment. Ericson v. Slomer, 
7 Cir., 94 F. 2d 4387; and Munro v. Huber et al., 2 Cir., 109 F. 2d 97, 98. 

‘*Tt is insisted that the officers and directors of the bank had knowl- 
edge that Leonard was the real owner of the stock. The district judge 
found to the contrary. But the point has no merit in any event. Liabil- 
ity is visited on the stockholder of record on the view that depositors and 
others dealing with the bank have a right to rely on the record owner- 
ship of stock. It is of no moment what the officers and directors of the 
bank may know about the ownership.’’ 

The trustee has no personal liability under Section 66 of 12 
U.S. C. A., the National Bank Act, but the stock must appear to be in 
the name of the trustee ‘‘as trustee.’’ Forrest v. Jack, 294 U. S. 158, 
55 S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457 with cases cited therein ; 
Kohn v. Dixon, 100 F, 2d 306. ’ 

Defendant claims that she had to take it in her name because an 
infant could not be the holder of stock. In Heiden v. Cremin, 8 Cir., 
66 F. 2d 943, 91 A .L. R. 247 a fair reading of the case would indicate 
that stock may be held by the trustee for an infant. If this had been 
done then defendant would not have been liable. However, she kept 
it in her own name, and under the law and decisions this court has no 
other alternative but to hold that the plaintiff can also recover in this 
instance. 


RESTRICTIONS ON ASSIGNMENT OF SPECIAL 
LETTER OF CREDIT 


Ericksson v. Refiners Export Co., Inc., Supreme Court, Appellate 
Division, 35 N. Y. Supp. (2d) 829 


A special letter of credit is one addressed to a particular individ- 
ual by name and is confined to him and gives no other person a right 
to act upon it. The letter of credit itself not being subject to assign- 
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ment, the credit cannot be transferred by any assignment of a draft 
drawn against it. 


In this ease the purchaser of certain gasoline caused special 
letter of credit which was non-negotiable and bore notice of: its 
limitations on its face to be issued in the name of the seller. The 
purchaser refused to change beneficiary at seller’s request. It was 
held that purchaser’s election to deal only with the seller was 
required to be given effect, and on attachment of credit by buyer 
in an action against seller arising out of another transaction 
assignee of letter of credit and draft drawn against it acted at its 
peril and was agent for seller, not owner of credit, and not entitled 
to maintain a third party claim, 


Action by Harry Eriksson, as assignee of the Swedish Marine Board, 
against the Refiners Export Company, Incorporated, for damages for 
breach of contract for the sale of toluol seized by the government. From 
an order of the Supreme Court, New York County, granting the motion 
of Cities Service Oil Company to release from attachment a certain cred- 
it, the proceeds of a draft amounting to $244,998.12, plaintiff appeals. 

Reversed. 

Forrest E. Single, of New York City, for appellant. 

Martin D. Eile, of New York City (George H. Cohn, of New York 
City, of counsel), for respondent. 

TOWNLEY, J.—This action was brought by plaintiff as assignee of 
the Swedish Marine Board to recover damages for the breach of a 
contract involving the sale by defendant of a quantity of toluol, pay- 
ment to be made against warehouse receipts. The warehouse receipts 
were delivered by defendant and $176,182.45 was paid. Thereafter the 
toluol was seized by the Government for army use and removed from 
the warehouse. The defendant refused to return the amount paid 
against the warehouse receipts, though they were tendered. 

The action was commenced by the attachments of a certain credit or 
the proceeds thereof in possession of the New York Trust Company, 
claimed to be the property of the defendant. Cities Service Oil Com- 
pany made claim to this property in the attachment proceeding. This 
claim has been sustained, the levy made against the fund has been 
ordered vacated and the credit released. The present appeal is from 
this order. 

The funds or credit sought to be attached, some $240,000, represent 
the purchase price of a quantity of gasoline ordered under a separate 
contract between plaintiff’s assignor and the defendant. 

The determination of this question of title requires a somewhat de- 
tailed examination of the credit arrangements made to secure payment 
of the gasoline and the documents to be delivered in connection there- 
with. The Cities Service Oil Company who furnished the oil delivered 
under this contract, claims to be the owner of this fund as assignee of a 
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ietter of credit issued by the New York Trust Company to the defendant 
to secure payment of the purchase price, and as assignee of a draft drawn 
against this credit. The substantial question presented is the validity 
of this attempted assignment. 

The letter of credit issued in this transaction is a special confirmed 
irrevocable credit from the New York Trust Company to Refiners Export 
Company, Inc., Houston, Texas. This credit is subject to draft accom- 
panied by usual shipping documents and inspection certificate. The 
letter provided that ‘‘the credit is subject to the Uniform Customs and 
Practice for Commercial Documentary Credits fixed by the Seventh 
Congress of the International Chamber of Commerce and certain guid- 
ing provisions in reference thereof.’’ In the general provisions of the 
Uniform Customs and Practice above referred to, it is provided (Article 
49): ‘‘A eredit can only be transferred on the express authority of the 
principal.’’ 

The facts leading to this third party claim are as follows: Cities 
Service Oil Company, the claimant herein, on January 14, 1942, sold to 
Refiners Export Company, Inc., a large quantity of aviation gasoline. 
This sale was made on condition that the defendant should open a con- 
firmed irrevocable letter of credit with a New York bank for the benefit 
of Cities Service Oil Company. This condition was never complied with. 
On February 26, 1942, the New York Trust Company issued its letter 
of credit in favor of the defendant as required by the terms of the con- 
tract between it and the Swedish Marine Board. On February 27th, 
the broker in the sale informed the Cities Service Oil Company that such 
credit had been received by Refiners Export Company and that it was 
made out to themselves. It was stated that Refiners Export Company, 
Inc., was demanding immediate amendments to place the letter of credit 
at the disposal of the Cities Service Oil Company, the apparent purpose 
being to make this draft available to the Cities Service Oil Company 
in compliance with the terms of the sales agreement between defendant 
and it. The Swedish Marine Board refused to change the letter of credit 
to cover the claimant. 

On March 11, 1942, Refiners Export Company, Inc., assigned this 
letter of credit to Cities Service Oil Company. On March 13, 1942, the 
agent of Refiners Export Company also informed the New York Trust 
Company that the letter issued by it and its proceeds had been assigned 
to Cities Service Oil Company, and Refiners Export Company, Inc., 
handed therewith to the New York Trust Company its sight draft for 
$240,998.17 drawn on its own order and endorsed to the order of Cities 
Service Oil Company. On March 28, 1942, the Cities Service Oil Com- 
pany wrote to the New York Trust Company referring to this sight 
draft, saying that they requested the bank to credit their general check- 
ing account with the proceeds of this draft immediately upon consum- 
mation of the transaction. 
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All of these attempted transfers were before any claim had accrued 
under the letter of credit. The shipping documents and accompanying 
draft were presented to the bank at about 11:20 A. M. on March 23, 
1942. The papers, however, had to be checked. The sheriff arrived at 
noon while the documents were being checked and levied on the pro- 
ceeds of the credit. There was a second levy after the checking had been 
finished. 

It is conceded by the defendant and the claimant that this was 
a special letter of credit. Such a letter of credit is one addressed to a 
particular individual by name and is confined to him and gives no other 
person a right to act upon it. Union Bank of Louisiana v. Coster’s 
Ex’rs, 3 N. Y. 203, 214, 53 Am. Dee. 280; Evansville Nat. Bank v. 
Kaufmann, 93 N. Y. 273, 45 Am. Rep. 204. The letter of credit itself 
not being subject to assignment, the credit cannot be transferred by any 
assignment of a draft drawn against it. 


The reason for this restriction upon the assignability of a special 
letter of credit is readily understandable. There are obvious advantages 
to a purchaser in having his financial arrangements limited so that they 
apply only as between himself and the person from whom he has elected 
to purchase. One of such advantages is the possiblity of offsets arising 
in his favor, an apt illustration of which is presented here. While some 
hardship may be suffered by the claimant through the refusal to recog- 


nize this attempted assignment, any other rule would deprive the plain- 
tiff of the very advantage he contracted for and which was plainly 
indicated both in the terms of this letter of credit and by the principal’s 
refusal to change the beneficiary. 

The various changes in the form of the attempted transfer of this 
eredit clearly show that the parties were conscious of the restriction 
contained in the letter of credit and were seeking some way to avoid its 
consequences. 

The purchaser’s election to deal only with the person named in the 
letter of credit must be given effect. No question of bona fide pur- 
chasers arises here because the letter of credit is not negotiable in form 
and bears notice of its limitations on its face. If the draft and docu- 
ments are presented by one other than the beneficiary, even though 
such person claims as assignee, he must be deemed to be the agent of the 
beneficiary and not the owner of the credit. 


There seems to be no justification whatever for dealing with a 
letter of credit which forbids assignability in such a way that it is 
made assignable contrary to the intention of the original agreement. 
The parties ean contract for the kind of letter of credit that they please, 
either special or general. If it is general, then anyone satisfying the 
conditions of the letter may draw upon it. It seems clear, however, that 
the purpose of Article 49 is to prevent a special letter of credit from 
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becoming general merely by some form of transfer. We are constrained 
to hold, therefore, that Cities Service Oil Company acted at its peril 
in attempting to become assignee of the letter of credit. 

Section 924 of the Civil Practice Act has been sufficiently com- 
plied with since there are no facts in issue but merely a question of law 
presented by the papers. . 

The order should be reversed with $20 costs and disbursements, and 
the motion denied. 


PAYMENT OF PROMISSORY NOTE TO ONE 
OF SEVERAL CO-PAYEES 


Cober v. Connolly, Supreme Court of California, 128 Pac. Rep. (2d) 519 


Where each of several joint obligees is interested in the entire 
claim, he has the power to discharge the entire claim either by release 
or by accord and satisfaction, and so a payment or other performance 
of the whole obligation to one obligee discharges it. 

In this case the state statute provides that an obligation in favor 
of several persons is extinguished by performance rendered to any 
of them. The co-payee of the note secured by a trust deed ordered 
supplies and services from a maker with the understanding that they 
should be eredited on the note. It was held that the maker’s per- 
formance discharged co-payee’s individual right against the maker. 
Moreover, where other co-payees did not claim that maker had not 
given value, or that maker had had knowledge of their co-payee’s 
failure to account, such performance discharged the debt as to all 
obligees, it being immaterial that much of the supplies went to 
others than co-payee, that co-payee made gifts thereof, or that note 
had not been surrendered. 


Action by Benjamin A. Cober and others against P. Connolly and 
others to quiet title to realty which has been conveyed in trust by plain- 
tiff as security for a promissory note, and to compel a reconveyance 
thereof by the trustee. From a judgment for plaintiffs, defendants 
appeal. 

Affirmed. 

Preston & Gibson, of Ukiah, for appellants. 

Hale McCowen, of Ukiah, for respondents. 


EDMONDS, J.—In an action to quiet title and to require a recon- 
veyance of real property, judgment was rendered for the respondents 
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when they proved that they had rendered services and delivered mer- 
chandise to one of the payees of a promissory note under an agreement 
that the value of the services and merchandise should be credited 
upon the note. The appellants, one of whom is also a payee of the note 
and the other the trustee named in the deed of trust securing it, contend 
that the makers of a promissory note providing for payment in cash 
may not extinguish the obligation by the performance of such an agree- 
ment with one of several joint payees. 

The respondents Cober, husband and wife, executed their promissory 
note in the sum of $850, in favor of Keith C. Eversole, W. D. L. Held, 
and the appellant Connolly. As security for its payment, they conveyed 
certain real property to the appellant Mendocino County Title Com- 
pany, as trustee. The payees of the note were named as the beneficiaries 
of the deed of trust. Later, Eversole agreed to accept from the respond- 
ents job printing, the publication of legal notices, hotel cards, and 
newspaper subscriptions, as ordered by him, in payment of the obligation. 

During the next five years Cober furnished to Eversole, upon his 
order, printing and advertising to the value of $1,255. About $290 of 
that amount represented goods delivered to Eversole; the remainder of 
the charges was for printing delivered to other persons. Cober also paid 
$25 or 30 in cash. The respondents did not tell Connolly of this arrange- 
ment and he had no notice of it. Eversole did not account to Connolly 
and is now insolvent. 

The respondents subsequently demanded a reconveyance of the 
property from the appellant corporation. Upon the latter’s refusal to 
comply with their demand, they commenced the present action, alleging 
that the promissory note had been paid in full. By their answer, the 
appellants denied payment of the note by the respondents and prayed 
for judgment against the Cobers for the full amount of the principal 
sum with accrued interest. The trial court found that the respondents 
had paid the note in full, and gave judgment as demanded by them. 


According to the appellants, although section 1475 of the Civil Code 
provides that payment to one of two or more payees extinguishes the 
obligation, the basis for the statutory rule is founded upon principles 
of agency. Since one co-payee acts as an agent for the other payees, pay- 
ment to him is payment to all. But, argue the appellants, where the 
obligation calls for payment in cash, an agent may not accept payment 
in goods or services without the consent of his principal. Similarly, 
they assert, one co-payee may not extinguish an obligation as to his 
co-payees by accepting, without their consent, a performance in a 
manner not bargained for by them. The appellants further contend 
that even if performance can be made by delivering goods and furnishing 
services fo one of co-payees, the respondents should not be credited 
with merchandise supplied to one not a party to the note. They also 
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‘rely upon the rule that where one of two innocent parties must suffer 
‘by the act of a third person, which caused a loss, the one who enabled 
the latter to perform that act must bear the loss. 

In reply, the respondents assert that the question presented by the 
appeal does not depend upon section 1475 of the Civil Code, but rather 
upon section 1476 of that code, which provides: ‘‘If a creditor, or any 
one of two or more joint creditors, at any time directs the debtor to 
perform his obligation in a particular manner, the obligation is ex- 
tinguished by performance in that manner, even though the creditor 
does not receive the benefit of such performance.’’ Measuring the 
judgment by the standards found in that section, they say, Eversole, 
one of the three joint creditors, directed Cober to perform in a par- 
ticular way and Cober did so. And even though Eversole did not directly 
receive all of such performance, under the terms of the section, the 
obligation is extinguished. The respondents agree that a joint creditor 
in accepting performance is acting in the capacity of an agent, but they 
contend that since the other joint creditors selected Eversole as a 
business associate and invested him with the authority of an agent, 
thereby enabling him to act in a manner which has resulted in a loss, 
the appellants cannot recover from them. 

Objecting to the respondents’ construction of section 1476, the 
appellants maintain that this section does not permit a debtor to pay 
something other than the exact consideration called for in the obligation, 
but allows the obligation to be extinguished only after the debtor has 
followed the directions of the creditor as to how the consideration 
called for in the obligation shall be transmitted to the creditor. Section 
1476, they say, codifies the common law rule that the risk of employing 
a manner of transmitting payment is on the debtor, unless one of the 
creditors directs a particular method to be used, in which case the risk 
of transmission shifts to the creditor. Thus, if a creditor directs the 
money to be sent in the ordinary course of the mail, and the debtor mails 
the money but the payment is lost in transit, the obligation is satisfied 
“even though the creditor does not receive the benefit of such per- 
formance.’’ 

A right created in favor of several persons is presumed to be joint, 
and not several, and this presumption can be overcome only by express 
words to the contrary. Civ. Code, § 1431; Brady v. Reynolds, 13 Cal. 
31. The note in the present action contains only the unqualified general 
promise of the respondents ‘‘to pay to Keith C. Eversole, W. D. L. Held 
and P. Connolly, or order’’ a stated amount. A note in this form 
creates a joint right in favor of the three payees. Lasky v. Lissik, 140 
Mise, 826, 251 N. Y. S. 753. 

Section 1476 was enacted in 1872, but has never been construed by 
an appellate court of this state. The wording of the section is identical 
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with that of section 702 of the Field Draft of the Civil Code of New York 
enacted in 1865. The Code Commissioners of New York, in their ninth 
and final report, said of the provision: ‘‘Thus, if the creditor directs 
money to be sent to him by mail, it is at his risk Graves v. American 
Exch. Bank, 17 N. Y. [205] 207; Eyles v. Ellis, 4 Bing. 112.’’ Ina 
preliminary draft of the same code prepared by the code commissioners 
in 1862 and submitted for examination prior to revision, the section 
read: ‘‘Payment is complete, and the debt extinguished, upon the 
debtor’s making payment in the manner directed by the creditor, even 
though the thing paid should never reach the creditor.’’ The code com- 
missioners based the wording of this section on the two cases cited in 
the annotation to the final draft of 1865. From this legislative history, 
it is apparent that the statute was directed to the manner of transmission 
and not to the payment of something other than originally bargained 
for by the parties to the agreement. 

Section 1475 is, however, determinative of this appeal. ‘‘An obliga- 
tion in favor of several persons is extinguished by performance rendered 
to any of them... .’’ Applied in Bailes v. Keck, 200 Cal. 697, 254 P. 
573, 51 A. L. R. 930; Hoover v. Wolfe, 167 Cal. 337, 139 P. 794; Delano 
v. Jacoby, 96 Cal. 275, 31 P. 290, 31 Am. St. Rep. 201; Wright v. Mix, 
76 Cal. 465, 18 P. 645; Barnes v. Osgood, 103 Cal. App. 730, 284 P. 975. 
None of the California cases construing this section was decided upon 
facts such as those before the court in the present action, and it is 
true, as contended by the appellants, that when one of two or more 
joint creditors accepts payment of the obligation, he holds the proceeds 
as a trustee or agent for them and is directly accountable to them as 
such. But so far as the debtor is concerned, the co-obligee is more than 
a mere agent; he is the owner of the obligation. ‘‘Since each of several 
joint obligees is interested in the entire claim, he has the power to 
discharge the entire claim either by release or by accord and satisfaction, 
and so a payment or other performance of the whole obligation to one 
obligee discharges it; and a tender to one is legally a tender to all.”’ 
2 Williston on Contracts, Rev. Ed. 1938, § 343, p. 1014 (and see cases 
there cited in footnotes 2, 3 and 4). Section 130 of the Restatement of 
the Law of Contracts provides: ‘‘Except as the rules of this Section 
are qualified by section 131 . . . a discharge by a joint obligee of his 
individual right operates as a discharge of the joint right of all.’’ 
Section 131 reads: ‘‘. . . A discharge of the promisor by an obligee in 
fraud of a co-obligee is inoperative to discharge the promisor’s duty to 
the extent of the co-obligee’s interest in the performance, if the prom- 
isor gives no value or knows, or has reason to know of the fraud.’’ 

The appellants do not claim that the Cobers did not give value, or 
that they had any knowledge concerning Eversole’s failure to account 
to the other payees of the note. The fact that much of the printed 
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matter went to others than Eversole, or that Eversole made gifts of 
many subscriptions of Cober’s newspaper, is immaterial, as all such 
services and supplies were ordered by Eversole with the understanding 
that they should be credited by him on the note. The performance of 
the services and the furnishing of the supplies effectually discharged 
Eversole’s individual right against the respondents, and, under the 
general rule, also discharged the debt as to all of the obligees. The fact 
that the note was not surrenderd to the maker is immaterial. Wheeler 
v. Bull, 1381 Cal, 421, 425, 63 P. 732. 


LIABILITY OF ACCOMMODATION INDORSER 
OF NEGOTIABLE INSTRUMENT 


Phenix National Bank of Providence v. Raia, Supreme Court of Rhode 
Island, 28 Atl. Rep. (2d) 20 


An agreement to forbear to enforce rights under an original 
note is recognized as good consideration for a new note. The agree- 
ment between the parties for such forbearance may be either express 
or implied. 

In this ease plaintiff bank, holder of a demand note for $2500 
against one Famigletti, requested his widow, who was an indorser of 
said note to execute a second demand note for $2365.00. The second 
note was executed by the widow and indorsed by one Raia who was 
also an indorser of the first note. The first note was not surrendered 
to the widow but was retained by the plaintiff bank. Subsequent 
to the execution of the second note an agreement was executed by all 
parties concerned containing certain provisions affecting payments 
on the second note and also stating that Raia and two others were to 
be regarded as accommodation indorsers of the second note. Raia 
died and plaintiff brought suit against defendant as administratrix 
of his estate for the amount due on the second note. Defendant 
alleged that plaintiff bank gave no consideration either to the maker 
or Raia for the second note and that it was unenforcible and that 
there was no consideration for the subsequent agreement signed by 
Raia. 


It was held that there was an implied agreement by the plaintiff 
bank to forbear from immediately enforcing any demand against the 
widow of Famigletti, the indorser of the first note, in consideration 
of her execution as maker of the second note, and that the plaintiff 
carried out its agreement. Such forbearance on the part of the plain- 
tiff bank constituted a valid consideration for the second note which 
was enforcible against the parties thereto, including Raia and his 
estate after his death. The mere retention of the note by the plain- 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §342, 
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tiff bank, upon the execution of the second note could not preclude 
recovery on the second note in the absence of any express agreement 
that the first note was to be surrendered or destroyed. 


Action of assumpsit on a note by the Phenix National Bank of 
Providence against Vincenza Raia, as administratrix of the estate of 
Vito L. Raia, deceased. The trial court sitting without a jury rendered 
a decision for plaintiff for $2,442.19, and defendant brings exception. 

Exception overruled, and case remitted. 

Hinckley, Allen, Tillinghast & Wheeler, 8S. Everett Wilkins, Jr., and 
Edward M. Watson, all of Providence, for plaintiff. 

Philip S. Knauer and Luigi De Pasquale, both of Providence, for 
defendant. 


BAKER, J.—This is an action of assumpsit on a promissory note. 
The case was heard by a justice of the superior court sitting without a 
jury, and he rendered a decision in favor of the plaintiff for the sum of 
$2,442.19. From that decision the defendant has duly prosecuted her 
bill of exceptions to this court. The only exception pressed is to said 
decision. 

It appears from the evidence that on January 1, 1931, Vito N. 
Famiglietti, as maker, signed a promissory note for $2,500, payable on 
demand to the order of himself. It was discounted by the plaintiff bank 
and he received the proceeds thereof. The note was indorsed on the back 
by the maker, his wife, Carolina Famiglietti, Dr. Pasquale Conca, Vito 
L. Raia, and Dr. Luigi Maiello. Mr. Famiglietti died insolvent July 6, 
1931. His wife and family received nothing from his estate. Thereafter, 
at the plaintiff’s request, the note in suit was executed. It was dated 
April 1, 1932. The maker was Carolina Famiglietti, and it was indorsed 
by V. L. Raia, Dr. Pasquale Conea, Dr. L. Maiello, Albert M. Famiglietti 
and William G. Famiglietti, the last two being sons of Vito and Carolina 
Famiglietti. This second note was payable on demand to the order of 
the plaintiff bank and was for the sum of $2,365. This figure apparently 
was based on the amount of the first note with interest less certain 
payments made to the bank on account of that note. On both notes 
the indorsers expressly waived demand and notice of protest. 

At the time such second note was executed and delivered to the 
plaintiff no payments of any kind were received by the maker or the 
indorsers thereof. The plaintiff bank also retained possession of the 
first note. There is, however, no evidence that any of the parties on the 
second note asked or demanded that the first note be given up by the 
plaintiff. Later an agreement in regard to the liquidation of said second 
note was entered into by the maker thereof, by four of the indorsers 
thereon, by the administratrix of the estate of Dr. Conca, also an 
indorser, and by the plaintiff bank. Although this agreement is dated 
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September 1, 1936, the evidence shows that it was not completely 
executed and delivered until December 21, 1936. Vito L. Raia, an 
indorser on said second note, was present at the bank on the date last 
mentioned when the matter of the agreement was finally consummated. 
At this time the plaintiff bank was represented by its president, who 
died before this case was brought. 

This agreement contained, among other things, certain provisions 
regarding the payment of interest and principal on the note in suit; 
a provision that the legal relationship of Conca, Raia and Maiello to 
the maker and to the Famiglietti indorsers was that of accommodation 
indorsers ; a provision that as long as said payments were made accord- 
ing to the terms of said agreement, the bank would forbear from bring- 
ing suit to collect said note; and a provision that the parties on said 
note waived the statute of limitations, provided that no action should 
be brought on the note after six years from the date of the agreement. 
The last indorsement on the note in suit, showing payments of interest 
and principal, bears the date of March 31, 1937. The present case was 
started October 18, 1939. 

The evidence also shows that Vito L. Raia died November 21, 1938, 
and that the defendant is the duly appointed administratrix of his 
estate. It is admitted that all the formalities necessary to the bringing 
of the instant case against the defendant, as administratrix as afore- 
said, have been complied with by the plaintiff. It appears in evidence 
that at no time has the plaintiff bank ever attempted to enforce collec- 
tion of the first note, above referred to, from any of the interested 
parties or from the estates of any of them. The trial justice found 
that the second note was prepared by the plaintiff bank with the 
intent that it should be in substitution for the first note. 

By way of defense the defendant maintains that the plaintiff gave 
no consideration either to the maker or to Dr. Raia for the note now 
sued on, and that it is unenforcible; that on the evidence the plaintiff 
as payee of the note in question cannot recover from the defendant as 
administratrix of the estate of Dr. Raia, an indorser thereon; and that 
there was no consideration for the agreement of September 1, 1936. 

The plaintiff admits that Dr. Raia’s estate is not liable on his indorse- 
ment of the second note unless consideration was given for the promise 
of the maker of that note, namely, Carolina Famiglietti. However, if 
such consideration was given by the plaintiff then it would not be 
necessary, in order to hold Dr. Raia, or the defendant as representing 
his estate, to show that he received consideration. It clearly appears 
that Dr. Raia was an accommodation indorser on both notes, and it 
has been held: ‘‘From the very meaning of the term, no proof of con- 
sideration is requisite in the case of ‘accommodation’ indorsement.’’ 
Low v. Learned, 13 Mise. 150, 34 N. Y. S. 68. 
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The plaintiff contends that consideration was given by it to Carolina 
Famiglietti, the maker of the second note upon which Dr. Raia was an 
accommodation indorser, and that the note was enforcible and the 
parties thereon liable. That consideration was the forbearance by the 
plaintiff to proceed against Carolina Famiglietti after the death of her 
husband, Vito N. Famiglietti, the maker of the first note, in order to 
collect the indebtedness represented by said note, Carolina Famiglietti 
being an indorser thereon. It is not questioned that she was not under 
the disability of coverture when she signed the first note as indorser. 
Our statute on that point, G. L. 1938, chap. 417, §3, formerly G. L. 1923, 
chap. 290, see. 3, is as follows: ‘‘A married woman may make any 
contract whatsoever, the same as if she were single and unmarried, 
and with the same rights and liabilities.’’ Further, it is not disputed 
that Carolina Famiglietti was never sued as indorser, as aforesaid, by 
plaintiff, and that the second note, now in suit, was signed by her as 
maker and by Dr. Raia as accommodation indorser about nine months 
after Vito N. Famiglietti’s death. 

The defendant contends, however, that, under all the facts and 
circumstances appearing in this case, there was no such forbearance, 
within the proper meaning of that term, as would constitute considera- 
tion from the plaintiff to Carolina Famiglietti as maker of the note in 
suit. In substance, the defendant maintains that, in order to have a 
forbearance from enforcing an existing obligation constitute valid con- 
sideration for a new or second undertaking, there must be a binding 
agreement to forbear or to extend the time of payment as to the existing 
obligation, and that such agreement must fix a definite time for such 
forbearance or extension. The defendant urges that the extent of such 
forbearance must not be left to the option of the plaintiff only; and she 
points out that in this case the second note now in suit was a demand 
note, and, therefore, that there apparently was nothing to prevent the 
plaintiff from demanding payment of either note immediately after the 
second note was executed. In addition, she argues that any such agree- 
ment must be entered into when the new obligation is executed, not 
thereafter. The defendant claims that no such agreement was made 
between the plaintiff and Carolina Famiglietti. 

Many of the cases cited by the defendant are distinguishable from 
the present case in that their facts show that the person sued was not 
a party to the first or original obligation, as was Carolina Famiglietti 
and Dr. Raia, or that if nominally a party, such a person was not in fact 
actually liable on the first obligation because of some absolute defense 
thereto. Also, cases in which the new obligation was considered to be 
merely collateral security for the original obligation, and cases which 


involve merely the extension of time for payment of a note, as bearing 
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upon the liability of one secondarily liable thereon, do not seem applicable 
here. 

An examination of the authorities generally reveals that, broadly 
speaking, an agreement to forbear to enforce rights under an original 
obligation is, under the proper circumstances, recognized as good con- 
sideration for a new obligation. Further, an agreement between the 
interested parties for such forbearance may be either express or implied. 
It has also been held that actual forbearance may be evidence from 
which, with other facts, an agreement to forbear may be implied. It 
would appear that courts have been liberal in implying such an 
agreement. 

In McDonald Brothers Co. v. Koltes, 155 Minn. 24, 192 N. W. 109, 
three officers of a mercantile company, which was indebted to the 
plaintiff, gave their personal notes, payable in three months, to cancel 
the indebtedness. When sued on the notes they set up the defense of 
lack of consideration. The court, in deciding against that contention, 
uses the following language at page 27 of 155 Minn., 192 N. W. at page 
110 of its opinion: ‘‘May mere forbearance to enforce payment of a 
demand be sufficient consideration to support the promise of a third 
person to pay the demand, even though no promise of forbearance was 
made? The question should be answered in the affirmative, if we accept 
the reasoning of the court in such eases as Glegg v. Bromley, L R. [1912] 
3 K. B. Div. 474, Strong v. Sheffield, 144 N. Y. 392, 39 N. E. 330, and 
Edgerton v. Weaver, 105 Ill. 43. ‘The doctrine of these cases is that, 
when a creditor asks for payment of his claim, and in consequence of 
the request the debtor either gives security or gets a third person to 
assume the debt and give his promise to pay it, although there was no 
promise on the part of the creditor to abstain from suing for the debt, 
yet if he does abstain for a reasonable time, there is, so to say, an ex 
post facto consideration for the security or for the promise of the third 
person. Otherwise expressed, it is enough if it is to be inferred from the 
circumstances that there was an implied request for forbearance for 
a time, and that such forbearance was in fact extended in compliance 
with the request.’ 

Further, this court in Cardoza v. Pereira, 53 R. I. 460, 167 A. 532, a 
case which is briefly reported, held at page 462, of 53 R. I., 167 A. at 
page 532 of its opinion: ‘‘On the question of consideration, it is evident 
that the note was given in consideration of forbearance to press an 
existing obligation of Pereira to the plaintiff.’’ The facts there showed 
that the defendants were sued as joint makers on a note which the 
plaintiff obtained after requesting from Pereira a note with indorsers, 
Pereira having formerly given the plaintiff his note for $1,000 on which 
$60 had been paid. 

In view of the holding in the case last cited and in other authorities, 
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we are of the opinion that an implied agreement that the plaintiff 
forbear from immediately enforcing any demand against Carolina 
Famiglietti on her obligation on the first note, in consideration of her 
execution of the second note as maker, appears from the evidence and 
the conduct of the parties in the present case. Such an agreement was 
carried out by the plaintiff, and hence there was valid consideration 
for the second note, which became enforcible against the parties thereon, 
including Dr. Raia and his estate after his death. In our judgment, on 
all the facts and circumstances in this ease, the plaintiff is not obliged 
to rely merely on its actual forbearance alone as consideration for the 
second note, but may rely on the implied agreement for forbearance on 
its part, followed by appropriate conduct in accordance with such 
agreement. We are unable, therefore, to accept the defendant’s conten- 
tion that there was no consideration for the note in suit and that it 
was invalid for that reason. 

She also maintains, however, that the second note is unenforcible 
against her because the plaintiff retained possession of the first note 
until the trial of the instant case. It is, of course, well settled that if, 
at the time the second note was given, there was an express, definite 
agreement that the first note would be surrenderd or destroyed by the 
plaintiff, then such agreement became part of the consideration for the 
transaction, and a failure to give up or destroy the first note would 
invalidate the second note. In the present case there is, however, no 
evidence of: any such express agreement. Mere retention by the plaintiff 
of the first note ordinarily will not preclude recovery on the second 
note. In Cardoza v. Pereira, supra, this court at page 462 of 53 R. L, 
at page 532 of 167 A., said: ‘‘The fact that the original note is in the 
possession of the plaintiff does not preclude recovery on the note in suit, 
as plaintiff can recover only on the note on which he sues.’’ 

In Abrams v. American Security & Trust Co., 72 App. D. C. 79, 111 
F. 2d 520, 129 A. L. R. 368, an action on renewal notes, the defense of 
no consideration was set up because the plaintiff had retained the old 
notes. It appeared, however, that they were brought into court at the 
trial. In refusing to sustain such defense, the court held that there was 
no possibility of another suit with a double recovery, and in 111 F. 2d 
at page 521 of its opinion uses this language: ‘‘But the rule does not 
apply where the old note is tendered to defendant in advance of trial 
or is brought into court and surrendered. Undoubtedly, this exception 
rests on the idea that the real consideration for the renewal note is the 
pre-existing debt and that the surrender of the old paper is a condition 
which can be complied with after the suit is commenced without 
prejudice to any rights of the defendant.’’ 

The defendant argues that the above rules apply only to renewal 
notes, and that, in the case at bar, the second note is not a renewal note 
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of the first note because the makers are different. While undoubtedly the 
great majority of cases where this question of surrender is raised involve 
actual renewal notes, in our opinion, the above rules of law apply, in 
the proper case, when the new note is not strictly a renewal note. See 
Cardoza v. Pereira, supra. 

In the instant case the first note is now in the custody of the court 
as an exhibit. Moreover, there is no evidence that rights of third parties 
have intervened or that the plaintiff’s failure to produce the first note 
earlier has caused damage to the defendant. It is clear that the plaintiff 
can recover on only one of the notes. We conclude, therefore, that, 
under all the circumstances appearing herein, the mere fact that the 
plaintiff retained possession of the first note after the second note was 
executed and delivered did not render the last-named note invalid, and 
does not prevent the plaintiff from enforcing it against the defendant as 
administratrix of the estate of Dr. Raia, who was an indorser thereon. 

The defendant also contends that under the evidence herein the 
plaintiff, as payee of the note in suit, cannot recover from her as admin- 
istratrix of the estate of Dr. Raia, an indorser thereon. She points out 
that G. L. 1938, chap. 455, § 70, formerly G. L. 1923, chap. 227, see. 70, 
reads as follows: ‘‘Where a person, not otherwise a party to an instru- 
ment, places thereon his signature in blank before delivery, he is liable 
as indorser in accordance with the following rules: 1. If the instrument 
is payable to the order of a third person he is liable to the payee and to 
all subsequent parties. .. .’’ : 

The defendant argues that Dr. Raia did not place his signature ‘‘in 
blank’’ on the back of the note so as to be liable to the payee. We are 
of the opinion, however, that the express provisions of his indorsement 
made him liable to the payee. By the terms of that indorsement, which 
was typewritten on the note before he signed as indorser, he not only 
waived presentment and demand for payment, protest, notice of protest 
and dishonor, but he also agreed ‘‘that in case of non-payment of the 
principal or interest suit may be brought by the holder of this note 
against any one or all of us at the option of said holder whether such 
suit has been commenced against the maker or not.’’ Further, in 
Nourie v. Peckham, 51 R. I. 474, 155 A. 588, the action was by the payee 
of a note against the indorser thereon alone, and was upheld. We find, 
therefore, that under all the facts and circumstances appearing in evi- 
dence, the plaintiff was entitled to proceed directly against the defendant 
as administratrix of the estate of Dr. Raia, and that her above contention 
is without merit. 

In view of our conclusions, which are determinative of the case, that 
the plaintiff can properly proceed as aforesaid; that the note in suit 
was supported by sufficient consideration; that the mere retention by 
the plaintiff of the first note did not invalidate the second note; and that 
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the latter note is enforcible by the plaintiff against the defendant, we 
deem it unnecessary to discuss other questions raised by the briefs of 
the parties. We find no error in the decision of the trial justice. 

However, by analogy with the conclusion reached in Cardoza y. 
Pereira, supra, the present defendant is entitled to protection from 
double payment and, therefore, upon her satisfaction of the judgment 
herein the plaintiff shall surrender to her the first note. 

The defendant’s exception is overruled, and the case is remitted to 
the superior court for the entry of judgment for the plaintiff on the 


decision. 





DISCHARGE OF ACCOMMODATION INDORSER 
FROM LIABILITY ON PROMISSORY NOTE 


Whitehead v. Planters Bank & Trust Co., Supreme Court of Appeals 
of Virginia, 21 S. E. Rep. (2d) 724 


Where accommodation indorser of note was dead when pro- 
vision consenting that time of payment might be extended beyond 
maturity was effectuated, and payee repeatedly extended time for 
payment by indorsing note without recourse to makers at maturity 
and having note re-indorsed to payee as collateral security of a 
renewal note, it was held that the indorser’s estate was discharged 
from liability under statute providing that a person secondarily 
liable should be discharged by an agreement binding the holder 
of the instrument to extend time of payment unless made with 
the assent of such party. 

In this ease plaintiff bank was holder of a note of $950 payable 
sixty days after date. The note was executed by three individuals 
as co-makers and one Whitehead who was an accommodation in- 
dorser. Shortly after execution of note, Whitehead died and 
defendant was appointed executrix of his estate. On the due date 
of the note, the co-makers requested plaintiff to renew the note on 
which Whitehead was indorser. The note was not renewed on 
that date. Fourteen days later, however, plaintiff assigned the 
note for value received, and without recourse by plaintiff to 
co-makers. Thereupon the co-makers re-indorsed the note to plain- 
tiff and also executed a collateral form note. The collateral note 
was renewed from time to time but never indorsed by defendant 
executrix. Defendant was not informed of this transaction until 
a month after it took place. Defendant contended she was not 
liable on the note because the co-makers became the holders of the 
note after maturity in their own right by the assignment of the 


NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §691. 
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plaintiff for value without recourse and that there was an exten- 
sion of time of payment as to release the executrix of Whitehead. 

It was held that the action of the plaintiff in assigning the 
note after maturity to the co-makers rendered co-makers holders 
of note in their own right and discharged the negotiable instru- 
ment. The court further held that at the time the waiver pro- 
vision was effectuated, the indorser Whitehead was dead and there 
was no contract on his part that his status as an indorser on the 
note should be changed to that of a surety on a subsequent debt. 


Action at law on a note by notice of motion by Planters Bank & 
Trust Company against Foster Rison and others. To review an 
advers2 judgment, Minnie G, Whitehead, exeeutrix of the estate of 
R. D. Whitehead, deceased, brings error. 

Reversed and judgment entered for defendant Whitehead. 

Eugene C. Hurt, Jr., of Chatham for plaintiff in error. 

Langhorne Jones, of Chatham, for defendant in error. 


CAMPBELL, C. J.—Planters Bank and Trust Company, plaintiff 
in the trial court, brought an action at law, by notice of motion, 
against Foster Rison, Tunstall Rison and William Rison (co-makers 
on a negotiable note, dated June 12, 1938), and Minnie G, Whitehead, 
executrix of R. D. Whitehead, deceased, as endorser of the note. No 
defense was interposed by the Risons but Minnie G. Whitehead, 


executrix (hereinafter called defendant), denied all liability on the 
note. ‘ 


Defendant filed a demurrer and special plea, both of which were 
overruled. 

There was a trial by a jury, and after all the evidence for plaintiff 
and defendant had been introduced, upon motion of plaintiff, the 
court struck out the evidence of the defendant. Upon the statement 
of the court that a verdict for defendant would be set aside, the jury 
found a verdict in favor of plaintiff. 

The facts disclosed by the record, so far as they are material to 
decision of the case, are as follows: 

On June 12, 1938, the three defendants, Foster, Tunstall and 
William Rison, executed a negotiable note for the principal sum of 
$950, payable sixty days after date to the order of Planters Bank and 
Trust Company of Chatham, Virginia, which note was endorsed by 
R. D. Whitehead as an accommodation endorser. 

On July 31, 1938, R. D. Whitehead died testate, and by his last 
will and testament named his widow, Minnie G. Whitehead, as sole 
beneficiary and as his executrix. She duly qualified as such executrix, 
and on the 28th day of February, 1940, made a final settlement of the 
estate, which the court approved. 

On August 11, 1938, which was the due date of the note, Foster 
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Rison went to the bank for the purpose of renewing the note on which 
R. D. Whitehead was endorser. Though interest was paid thereon, 
the note was not renewed on that date, for the reason that the bank’s 
officials had not definitely decided how they wished the transaction 
to be handled. 

On August 25, 1938, the note sued on was assigned for value 
received, and without recourse by the plaintiff, to Foster Rison, 
Tunstall Rison and William Rison. This assignment, though concluded 
on August 25th, is antedated August 11, 1938, and is as follows: 


‘“‘August 11, 1938. 


‘For value received this note is assigned to Foster Rison, Tunstall 
Rison and William Rison, without recourse. 

‘‘Planters Bank and Trust Company, Chatham, Virginia, R. A. 
Dunean, V. P.’’ 


Thereupon, the Risons re-endorsed the note sued upon, executed 
a renewal note on what is usually called a collateral form note to the 
bank, and placed the assigned note as collateral security with the 
new note. This <ollateral note was renewed from time to time by the 
Risons, but was never endorsed by defendant. 

As far as the record shows, the first information defendant had of 
the transaction was a letter dated September 10, 1938, in which it 
was stated that the transaction between the parties was as above stated. 

Upon the trial of the case, Duncan testified that subsequent to the 
letter he had a telephone conversation with defendant, and that he 
understood from this conversation that defendant consented to the 
transaction being handled in the manner set forth. The defendant 
denied in toto that she had consented to any such arrangement. 

On motion of the plaintiff, this evidence was stricken out. 

Though defendant’s petition sets forth five assignments of error, 
they are so inter-related that in reality the two determinative ques- 
tions are: (1) Did the makers of the note sued on become the holders 
of the instrument after maturity in their own right, pursuant to the 
provisions of section 5681, subsection 4 of the Code of Virginia, by 
reason of the written assignment of the plaintiff for value without re- 
course? (2) Was there such an extension of time of payment as to release 
the executrix of the endorser, pursuant to section 5682, subsection 6, 
of the Code of Virginia? 

Our conclusion is that both questions should be answered in the 
affirmative. 

The pertinent provision of section 5681 reads as follows: ‘‘A 
negotiable instrument is discharged . . . when the principal debtor 
becomes the holder of the instrument at or after maturity in his own 
right.’’ 
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The contention of the plaintiff is that it was never its intention tu 
part with the note in issue. 

The mere parol statement of intention by an officer of plain- 
tiff will not suffice to emasculate the legal effect of an assign- 
ment for value and without recourse. To assign without recourse 
is, in legal contemplation, to divest one’s self of possession of 
and title to the instrument assigned. Then, too, if it was the 
intention of plaintiff to retain possession of the note, why was it 
necessary to have the three Risons re-endorse the note and then 
re-deliver it to plaintiff? That it was not the original intention of 
plaintiff to hold the defendant liable is evidenced by the fact that 
the defendant was not, on August 11th, or August 25th, notiiied of 
the arrangement with the Risons as to an extension of time for pay- 
ment, but was notified on September 10th, by letter, that the matter 
had been concluded. No request was made of defendant that she 
endorse the new note, but the officer representing the plaintiff relied 
on what he ‘‘understood’’ was the attitude of defendant as to her 
assumption of liability. 

It is further contended by plaintiff that, by reason of the extension 


provision contained in the note, defendant was bound thereon. That 
provision reads: 


‘“We makers and endorsers also consent that time for payment of 
this note may be extended beyond, date of maturity, without notice 
to us and without affecting our liability.’’ 


There is no merit in this contention. Section 5682 of the Code pro- 
vides that a person secondarily liable on the instrument is discharged: 

‘‘By any agreement binding upon the holder to extend the time 
of payment or to postpone the holder’s right to enforce the instru- 
ment unless made with the assent of the parties secondarily liable, 
or unless the right of recourse against such party is expressly 
reserved.’’ 

At the time the waiver provision was effectuated, the endorser 
was dead. There was no contract upon his part that his status as an 
endorser on the note in question should be changed to that of a surety 
upon a subsequent debt. It is true that defendent, as executrix, could 
have assumed liability, but she denies that she did so. Even though 
it be conceded, for the sake of argument, that the provision above 
quoted warranted an extension of time for payment, such extension 
could not be continued indefinitely after the death of the endorser. 
If it could be extended indefinitely, then the executrix could never 
settle the estate of her decedent. 

The questions involved are not new ones. 

In L. R. A., 1918E, page 174, this is said: ‘‘The transfer of a note 
to the maker or a bill to the acceptor, at or after maturity, extinguishes 
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the instrument; likewise, the payment of a note by the maker or a 
bill by the acceptor, at or after maturity, extinguishes the instrument; 
after such transfer or payment, the instrument cannot be reissued so 
as to confer any rights upon the transferee as against a party who had 
nothing to do with the reissuance. One who thereafter takes the 
instrument takes subject to the defense of payment. There can be no 
recovery against an accommodation maker or a surety. The maker 
cannot reissue the note so as to render an endorser liable to a subse- 
quent holder. Even though the maker has the note endorsed by the 
payee and transferred to a third person, such person cannot recover 
of an accommodation maker. . . .”’ 

The case of Bailes v. Keck, 1927, 200 Cal. 697, 254 P. 573, 51 
A. L. R. 930; Id., 200 Cal. 800, 254 P. 577, has the following syllabus: 


‘*Indorsement and delivery of a negotiable promissory note by the 
payee to one of several joint and several makers, after maturity and 
for valuable consideration, completely extinguishes the obligation of 
the note, and a subsequent similar assignment to a third person does 
not revive the note so as to make another maker liable to said holder.”’ 


In 8 Am. Jur. 439, ‘‘Bills and Notes,’’ section 785, ‘‘By Principal 
Debtor Becoming Holder,’’ it is said: 


“‘The rule, that a negotiable instrument is discharged when the 
principal debtor becomes the holder of the instrument at or after 
maturity in his own right, was in effect long before it was enacted 
as a part of the Uniform Act and has been applied, or at least recog- 
nized, in numerous cases since such enactment.’’ 


In State Savings Bank vy. Baker, 93 Va., 510, 514, 25 S. E. 550, 
551, Judge Cardwell said: 


“In the ease of Dey v. Martin, 78 Va. 1, it was said by Lewis, P.: 
There is no doubt that, by the indulgence granted the maker of the 
note, the appellee, as indorser thereon, was discharged. An indorser 
of a note is a surety for the maker; and the doctrine is well estab- 
lished that any change in the contract, however immaterial, and even 
although it be for his advantage, discharged the surety, if made 
without his consent. 

‘**An agreement to give time to the principal gives rise to the 
presumption that the surety has been delayed or hindered in the use 
of his rights and remedies, which is absolutely conclusive, and cannot 
be overthrown by the most convincing proof that nothing has really 
been lost by this delay.’ ’’ 


‘ 


It is to be observed that the time for payment was not extended for 
a definite time but has been repeatedly extended over a period of years. 

In Harris v. Citizens Bank and Trust Company, 172 Va. 111, 
200 S. E. 652, 662, Mr. Justice Holt approved the general rule, 
clearly stated in this language: 
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‘**When the principal and surety are bound to the creditor by a 
note or other negotiable instrument, if the creditor take from the 
principal a new note or bill of exchange for the debt, falling due 
after the period when the original obligation matures, this generally 
amounts to an extension of time and discharges the surety.’ Brandt 
Suretyship Guaranty, Vol. 1 (3rd Ed.) section 398.’’ 


For the reasons stated, the judgment of the circuit court will be 
reversed and annulled, and this court will enter final judgment in 
favor of the defendant. 


PRESUMPTION OF JOINT TENANCY OF BANK 
ACCOUNT REBUTTED 


Glaser v. Glaser, Supreme Court, 37 N. Y. Supp. (2d) 477 


Where savings bank accounts were opened in names of a husband 
and wife, payable to either or to the survivor, the accounts created 
a presumption that interest of depositors was that of joint tenants, 
but presumption was not conclusive during their joint lives as to 
title to money, and the presumption could be overcome by evidence 
that joint tenancy was not intended. 

In this case evidence was introduced to show that all money 
deposited in savings bank accounts opened in the names of husband 
and wife and payable to either or the survivor of them was husband’s 
funds. Moreover evidence failed to show that a gift was intended. 
Consequently it was held that the evidence was sufficient to rebut 
presumption of joint tenancy and justified conclusion that the 
money was husband’s property. 


Action by Lillian N. Glaser against Philip F. Glaser for an account- 
ing of funds deposited in two savings banks in the joint names of the 
parties payable to either or, in case of death, to the survivor. 

Judgment for defendant. 

The judgment was affirmed by the Appellate Division, 264 App. 
Div. 884, 36 N. Y. S. 2d 878. An appeal was denied in — App. Div. —, 
37 N. Y. S. 2d 440. 

Leon Lang, of Valley Stream, for plaintiff. 

Alfred J. Cawse, Jr., of St. George, S. I., for defendant. 


STODDART, J.—The parties to this action were married on Sep- 
tember 16, 1916. On March 31, 1922, an account was opened in the 
East Brooklyn Savings Bank in the following form ‘‘Philip F. Glaser 





NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §459. 
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or Lillian N. Glaser, payable to either, or in case of death to the 
survivor.’’ Several days later, the plaintiff wife had the teller at the 
bank stamp on the signature card the following: ‘‘This account (and 
all additions thereto) belongs to us as joint tenants and shall be paid to 
either or the survivor of us.’’ The first entry in the bank book lists a one 
thousand dollar deposit, which defendant testified was taken from a 
trust account which he and his mother had. In 1931 another account was 
opened in the Roosevelt Savings Bank in the names of ‘‘Philip F. 
Glaser, Lillian N. Glaser to be drawn by either or the survivor.’’ On 
or about January 20, 1941, the parties separated and defendant with- 
drew all funds on deposit in both banks. 

Plaintiff now seeks an accounting in this action of the funds so 
deposited and claims a share to the same. 

The bank accounts, when opened in the form already described, 
created a presumption that the interest of the depositors was that of 
joint tenants. Marrow v. Moskowitz, 255 N. Y. 219, 174 N. E. 460; 
Matter of Porianda’s Estate, 256 N. Y. 423, 176 N. E. 826. It was not 
conclusive during their joint lives as to the title to the moneys. Mosko- 
witz v. Marrow, 251 N. Y. 380, 396, 167 N. E. 506, 66 A. L. R. 870. 
The presumption may be overcome by evidence that joint tenancy was 
not intended. 

It is conceded that all money deposited in both accounts was de- 
fendant’s funds. Plaintiff testified that from time to time she deposited 
money in the bank, but such deposits represented defendant’s earnings 
which he considered his own and over which he intended to retain 
control. It is not urged that a gift was intended. The court is satisfied 
from the evidence that the presumption in favor of joint tenancy has 
been rebutted and that the money is the property of the defendant. 
See Pendley v. Pendley, 168 Mise. 571, 298 N. Y. S. 311. 


HFT OF SAVINGS BANK ACCOUNTS 


In re Richard’s Estate, Surrogate’s Court, 36 N. Y. Supp. (2d) 919 


Where decedent drew checks to respondent on accounts in his 
name in trust for respondent, the sums were paid to respuoident, 
and decedent assisted respondent to rent a safe deposit box in re 
spondent’s name, the money was placed in the box, and decedent 
wrote an acknowledgment that the money therein belonged to 
respondent, it was held that a gift inter vivos was made to respond- 
ent entitling her to the money against decedent’s administratrix. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $607. 
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In this case decedent had two savings bank accounts in his name 
in trust for respondent. Decedent drew two checks of $2,000 and 
$4,724.16 respectively on said accounts. These sums were paid to 
the respondent. Later decedent accompanied respondent to a bank 
where respondent rented a safe deposit box authorizing the decedent 
to have access to the box. Respondent placed $6,724.16 in the safe 
deposit box. Later decedent wrote on a piece of paper ‘‘all money in 
safe deposit box is the property of Emily Grimm, January 16/1942 
W. J. Richards—441 E. 161 St. January 16/1942.’’ Decedent’s 
signature was witnessed by a friend. Administratrix of decedent’s 
estate sought to recover the $6,724.16. Respondent claimed it was 
a gift. It was held that on the facts as stated there was a valid gift 
inter vivos and the money belonged to the respondent. 


Proceeding in the matter of the application of Emily J. Kapp, as 
administratrix with the will annexed of the goods, chattels, and credits 
which were of William J. Richards, deceased, to discover certain prop- 
erty of decedent claimed to be withheld. 

Proceeding dismissed. 

Leo Ferrara, of New Rochelle, for petitioner. 

Arthur B. Kelly, of New York City, for respondent. 


HENDERSON, S.—The administratrix ¢. t. a. seeks the sum of 
$6,724.16, possession of which is admitted by the respondent, who 
claims a gift. 

The decedent became estranged from his wife and children in 1926. 
In that year he became a boarder in the respondent’s home. They 
continued to live together until the decedent’s death. 

He had bank accounts with the Dollar Savings Bank and with the 
North Side Savings Bank. Both accounts were in his name in trust 
for the respondent. 

On January 12, 1942, he drew a check for $2,000 on the North Side 
Savings Bank, and on January 13, 1942, a check for $4,724.16 on the 
Dollar Savings Bank. These sums were paid from the respective 
accounts to the respondent. 

On January 13, 1942, the decedent and the respondent went to the 
North Side Savings Bank, where the respondent rented a safe deposit 
box, at which time she deputized the decedent to have access to the box. 

She testified that she placed all of the money above mentioned in the 
safe deposit box. 

On January 16, 1942, the decedent wrote on a piece of paper: ‘‘ All 
money in Safe Deposit box is the property of Emily Grimm, Jan 
16/1942 W. J. Richards 441-E-161 St Jan 16/19/42’’ 

This writing was in the presence of a friend of the decedent who, 
at the decedent’s request, wrote the word witness and signed his name. 

On January 17, 1942, at the request of the decedent, his physician 
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attested to the decedent’s mental capacity on the same paper and 
signed his name and wrote the date. 

It is evident from the form of the accounts that the decedent desired 
that the respondent should receive this money upon his death. 

In January of 1942 he was ill and died within two months after the 
alleged gift. While no reason for gift has been advanced, the only 
inference that can be drawn from the evidence is that such a gift was 
made. The respondent received the money from the decedent’s bank 
accounts upon his order. He assisted her in renting a safe deposit box 
in her name, and then wrote an acknowledgment that the money in the 
box belonged to her. There was little more that he could do to estab- 
lish the fact of the making of the gift. Miller v. Silverman, 247 N.Y. 
447, 160 N. E. 910. 

I find that the $6,724.16 belongs to the respondent by reason of a 
gift inter vivos. This proceeding is dismissed on the merits. 











LEGAL QUERIES AND ANSWERS 


By JosepH A. NosiLe of the Massachusetts Bar 






Authority of Cashier 






Q. Is an accommodation indorsement in the name of a bank, made 
by the bank’s cashier, binding on the bank? 

A. No. West St. Louis Sav. Bank v. Parmalee, 95 U. S. 577, 24 
LL. Ed, 490. 30 B. L. J. 671. § 1080 B. L. J. Digest. 







Bank Cashier As Agent for Depositor 





Q. Where a bank cashier lends money for a depositor at the latter’s 
request, is the bank liable for a resulting loss? 

A. No, the eashier is acting not for the bank, but as the lender’s 
agent. Bank of Occoquan, Ine. v. Davis, Va., 156 S. E. Rep. 367. 48 
B. L. J. 454. § 1096 B. L. J. Digest. 








Cancelled Check 


Q. What is the liability of a bank for a failure to return a cancelled 
check to a depositor where the check has been lost? 

A. It is the duty of a bank to return cancelled checks to its depositors. 
Where a cancelled check is lost, the bank is not relieved from its duty 
but may produce any other competent evidence to show withdrawal by 
the depositor. Opinion Atty. Gen., Mich. 











Certificate of Deposit 






Q. What is a certificate of deposit? 

A. A certificate of deposit is a written acknowledgment by a bank 
of the receipt of a sum of money on deposit, which the bank agrees to 
pay to bearer or to order. It is, in legal effect, a promissory note and is 
governed, in most respects, by the same general rules. Farmersville 
Bank v. Greenville Bank, 84 Tex. 40. 37 B. L. J. 751. N. Y. Life Ins. & 
Tr. Co. v. Beebe, 7 N. Y. 364. 31 B. L. J. 60. § 220 B. L. J. Digest. 










Consideration 









Q. Is there a presumption of consideration between the maker and 
payee of a promissory note? 
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A. Yes. But the presumption of consideration between maker and 
payee is rebuttable. N. I. L., See. 24. 


Holder In Due Course 


Q. Does the fact that the purchaser of a trade acceptance takes it 
at a discount of 10 per cent indicate that the purchaser is not a holder 
in due course? 


A. No. This in itself is not sufficient to establish that the purchaser 
is not a holder in due course. Wakem v. Schneider, Wise., 213 N. W. 
Rep. 328. 44 B. L. J. 701. § 648 B. L. J. Digest. 


Q. The maker of a note payable to and indorsed by A, sells it to B. 
Is B a holder in due course? 


A. Yes. The fact that the note was in the maker’s hands was merely 
notice that it was indorsed for accommodation. Massachusetts Nat. 
Bank v. Snow, 187 Mass., 159. 37 B. L. J. 522. § 631 B. L. J. Digest. 


Indorsement 


Q. Is one who indorses without recourse, a note signed by a minor, 
liable to the holder if the holder is unable to collect from the maker ? 

A. Yes. An indorser without recourse warrants the capacity of all 
prior parties to contract. Commercial Credit Co. v. Ward & Son Auto 
Co., Ala., 109 So. Rep. 574. 43 B. L. J. 864. § 703 B. L. J. Digest. 


Presentment 


Q. A note specified no place of payment but the address of the 
maker was written on the note. Where should presentment be made? 
A. Presentment should be made at the address of the maker, as given 


in the note. N. I. L., See. 73. 
Protest 


Q. When should an instrument be protested? 
A. The protest must be made on the day of dishonor of the instru- 


ment unless delay is excused. N. I. L., See. 155. 
Releasing Parties Liable to Bank 


Q. Has a cashier authority, by virtue of his office, to release a surety 
on paper held by the bank? 


A. No, such a release is not binding on the bank. Gray v. Farmers’ 
Nat. Bank, 81 Md, 631, 32 Atl. Rep. 518. 12 B. L. J. 551. § 1089 B. L. J. 
Digest. 





THE BANKING LAW JOURNAL 
Residuary Clause 


Q. What is a residuary clause? 
A. A clause which disposes of the testator’s property not otherwise 
disposed of in the will. 


Wills 


Q. Where a will directs that a certain attorney be employed in 
settling the estate, is the executor legally bound to employ the attorney 
named ? 

A. No. The reason is that the executor is responsible for the mis- 
conduct, negligence, or want of skill of the attorney. Highfield v. Bozio, 
Cal., 207 Pace. Rep. 242. 39 B. L. J. 665. § 1614 B. L. J. Digest. 





Judicial Crendsz 


Digest of Decisions — Deposits by Guardians 


A bank which pays out funds deposited by a guardian contrary to 
an agreement that payment shall be made only on check signed by the 
guardian and countersigned by an agent of a surety on the guardian’s 
bond may be required to pay the surety the amounts so paid out in the 
event that the guardian misappropriates the money. Abilene State 
Bank v. United States Fidelity & Guaranty Co., Texas, 37 S. W. Rep. 
(2d) 815. 48 B. L. J. 511. 


Where a bank knowingly permitted a guardian to deposit guardian- 
ship funds to her individual account and she checked the money out 
for her individual use, the bank was held liable to the ward. Blanton 
v. First Nat. Bank, Ark., 206 S. W. Rep. 745, 36 B. L. J. 91; United 
States F. & G. Co. v. People’s Bank, Tenn., 157 S. W. Rep. 414. 38 
B. L. J. 870. 


The guardian of the plaintiff deposited in his individual account in 
the defendant bank a check for $1,250 payable to him as guardian. The 
guardian was indebted to the bank on a note of $700. He drew a check 
for $850 payable to the bank and received his note, the collateral secur- 
ing it, and $150 in cash. It was held that the bank had notice of the 
trust character of the deposit and was liable to the ward for $700 with 
interest. Brovan v. Kyle, Wis., 165 N. W. Rep. 382. 35 B. L. J. 33. 


A guardian, after closing his individual account in a bank, drew 
checks which he signed individually and which the bank paid out of his 
guardianship account. The guardian misappropriated the money and 
it was held the bank was liable. United States F. & G. Co. v. United 
States National Bank, Ore., 157 Pac. Rep. 155. 33 B. L. J. 542. 


A guardian transferred funds, deposited in his name as guardian in 
a bank, to his individual account in the same bank. He used the funds 
to purchase realty, taking title in his own name and subsequently deeded 
the property to the bank as security for an individual debt. Eight years 
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later, the ward brought this action to enjoin the bank from enforcing 
the deed. It was held that the bank was entitled to judgment in the 
absence of proof that the bank was aware of the guardian’s misuse of 
his ward’s funds. Tattnall Bank v. Harvey, Ga., 108 S. E. Rep. 724. 
55 B. L. J. 902. 


A bank is not liable where it allows a guardian to deposit guardian- 
ship funds in his individual account and the guardian subsequently 
withdraws and appropriates the proceeds. Hood v. Kensington Nat. 
Bank, Pa., 79 Atl. Rep. 714. 38 B. L. J. 870. 


A guardian deposited a check payable to him as guardian in an 
account in his individual name in the defendant bank. The guardian 
afterwards drew out and misappropriated the money. It was held that 
the bank was not liable to the minor of the guardian’s bondsmen. United 
States Fidelity & Guaranty Co. v. First National Bank, Cal., 123 Pace. 
Rep. 352, 29 B. L. J. 601. 


Under a Georgia statute (Code §13-2042), a bank may permit a 
guardian (or other fiduciary) to deposit checks payable to him as 
guardian in his individual account and may pay checks drawn against 
the account by the guardian. United States Fidelity & Guaranty Co. v. 
Grimsley, Ga., 198 S. E. Rep. 715. 55 B. L. J. 813. 


A bank does not become liable in paying out guardianship funds to 
the guardian because the guardian misappropriates the money, unless 
the bank aids or participates in the misappropriation. The fact that 
the guardian tells the bank that he wishes to deposit the money in 
another bank for the purpose of enhancing his individual credit does 
not put the bank on notice so as to make it liable. Bank of Commerce 
v. United States Fidelity & Guaranty Co., 54 Fed. Rep. (2d) 578. 49 
B. L. J. 405. 


A guardian is not personally responsible where, while waiting for 
an investment he deposits guardianship funds in a bank at 3 per cent 
interest, agreeing to give two weeks’ notice of withdrawal, and the 
bank fails while the money is there on deposit. In re Law’s Estate, 140 
Pa. 444, 21 Atl, Rep, 429. 6 B. L. J. 71. 


A bank which pays checks drawn by a guardian against funds on 
deposit with the bank to pay overdrafts owing personally from the 
guardian to the bank, can be compelled to make the amount good. 
Bacon v. Wright, Court of Civil Appeals of Texas, 52 S. W. Rep. (2d) 
1111. 50 B. L. J. 280. 
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The comptroller cannot compel New York City banks to transfer to 
the City Chamberlain deposits in the names of guardians ad litem. 
Harris v. Broadway Savings Inst., 137 N. Y. Supp. 234. 29 B. L. J. 934. 


A bank, in which guardianship funds are deposited and which 
permits the guardian to use the funds for his individual purposes, will 
be liable for the amount so used. State v. Bank of Granville, Tenn., 
68 S. W. Rep. (2d) 969. 51 B. L. J. 821. 


Where the cashier of a bank, acting as guardian of an estate, draws 
checks against an account in the bank in his name as guardian for his 
own purposes, the bank will not be liable for the money thus taken 
from the estate if it appears that the bank had no notice of the fact 
that the guardian was wrongfully using the estate funds and derived 
no benefit from the transaction. Central Surety & Insurance Corpora- 
tion v. Medomak National Bank, 5 Fed. Supp. 252. 51 B. L. J. 279. 


The cashier of the defendant bank was also guardian of three minors. 
He transferred funds from his guardianship account in the bank to his 
personal account and used the money for his own purposes. It was held 
that the bank was not liable unless it appeared that the bank partici- 
pated in the misappropriation. Moody v. Clarke County Bank, Wash., 
42 Pac. Rep. (2d) 803. 52 B. L. J. 625. 


Where a guardian embezzled funds of his ward and paid them to a 
bank, all the representatives of the latter supposing that he was using 
his own funds, the guardian cannot recover the fund from the bank in 
the absence of a showing that recovery is necessary to protect the ward 
from loss. The primary liability in such case is upon the guardian and 
his sureties. Galloway v. Security State Bank, Minn., 258 N. W. Rep. 
10. 52 B. L. J. 363. 











